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TO THE MEMBERSHIP: 


The Annual Convention will be held at the Buena Vista in Biloxi, 
Mississippi, Wednesday, May 24, through Saturday, May 27, 1961. Mr. 
Alvin Christovich, Vice-President, will be General Chairman of the Con- 
vention and he is arranging a very interesting program. The program 
will include a question and answer period on the new Code of Civil Pro- 
cedure. The first function will be a reception Wednesday evening, May 24. 

The program at annual conventions in the past, has been very crowded 
resulting in conflicts between various section meetings. In order to pre- 
vent this conflict and to increase the interest of the Bar in the Mid- 
Winter Meeting the Arrangement Committee in conjunction with the 
Chairmen of the various sections decided to have several of the sections 
forego meetings at the Annual Convention with the understanding that 
their programs would be put on at the 1961-62 Mid-Winter Meeting. 
Therefore, the sections on International, Comparative and Military Law; 
Local Bar Organizations; Insurance, Negligence and Compensation Law 
and Mineral Law will not put on programs at the Annual Convention. 
These four sections, however, will meet for the purpose of electing officers. 

The Section on Insurance, Negligence and Compensation Law will 
hold an Institute at the Louisiana State University Law School March 24 
and 25, 1961. They have prepared a most interesting program. 

The membership will receive complete information shortly on both 
the Institute at Louisiana State University and the Annual Convention. 

The election of Officers, Members of the Board of Governors and 
House of Delegates will be held in the near future. It is hoped that all 
of you will participate therein. 

Congratulations to the Supreme Court Committee on “Canons of Ju- 
dicial Ethies’’ under the Chairmanship of E. Howard MecCaleb, and con- 
sisting of the following members of the bench and bar: Morris A. 
Lottinger, Vice-Chairman; Michael J. Molony, Jr., Secretary; Lessley P. 
Gardiner, John H. Tucker, Jr., Fred A. Blanche, J. J. Davidson, Thomas 
W. Leigh, Richard B. Montgomery, and Alvin R. Christovich, Sr. 

Congratulations to the attorneys admitted to the practice of law in 
Louisiana by the Supreme Court on February 15, 1961. The Bar Associa- 
tion welcomes you as its newest members and looks forward to your ae- 
tive participation in the activities of the Association. 

Please don’t forget that Law Day USA will be observed throughout 
the Nation May 1. 1961. The Association hopes that all members will par- 
ticipate therein. 
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If you have not yet participated in the plans of the Edward Douglass 
White Memorial Committee to remove the Statue of Chief Justice White 
from its present location to a place of distinction in front of the new 
Louisiana Supreme Court Building, please do so. 

The Public Relations Committee is now showing on local television 
stations throughout the state a series of films on ‘‘You and the Law’’. 
Titles of the four programs are: “Wills and Donations”, “Contracts”, 
“The Law and Youth”, and “The Annual Legal Cheek-Up”. 

The Committee on American Citizenship under the Chairmanship of 
Richard C. Cadwallader is to be congratulated upon its part in having the 
Louisiana State Department of Education require the teaching of a man- 
datory six weeks course on Americanism vs. Communism in all Louisiana 
High Schools. 

The Louisiana Law Institute will hold its annual meeting at the 
Roosevelt Hotel in New Orleans March 17 and 18, 1961. 


Sincerely, 


Cth Shep, 


Richard B. Sadler, Jr., 
President. 








IMPORTANT NOTICE 





Membership Dues — 1961-1962 
Due And Payable April 1, 1961 


In accordance with Article V, Section 4, of the Articles 
of Incorporation of the Association, members who have 
not paid their dues as of May Ist are thereafter delinquent, 
and those who have not paid their dues as of June Ist, 
1961, will be certified to the Supreme Court as ineligible 


to practice law. 






















































ANNUAL LEGAL CHECK-UP: 


Valuable Public Interest Service 
By A. R. Christovich, Sr., Vice President LSBA 


The Annual Legal Check-Up, a current major project of the Louisiana 
State Bar Association, is a new concept in the realm of preventive law, 
Preventive law is the application of the attorney’s legal knowledge to the 
affairs and problems of the client in order that difficulties and litigations 
may be avoided, taxes may be minimized, estates kept intact and solvent 
and security assured for the client and his family. 


New Program 
While it is true that some members of the profession have been using 
procedures akin to the Annual Legal Check-Up, by yearly analysis of the 
client’s entire financial and domestic situation with resultant correction 
of matters which might cause future difficulties, the idea of an organized, 
publicized Annual Legal Check-Up program is new. 


Similar to Annual Medical Check-Up 

The Annual Legal Check-Up is comparable to the annual medical 
check-up which has been widely and successfully promoted by the medical 
profession as part of a program of preventive medicine. 

When the physician sees a former patient he usually has before him 
the patient’s case history — a file containing information on past illnesses 
and operations, treatments, reactions to medications, and other pertinent 
data. When the physician sees a new patient, he usually questions him 
at length on his medical history prior to physical examinations. When the 
patient returns for his annual physical check-up, his file is brought up-to- 
date, and thus the physican has fairly complete and current information 
to aid him in early diagnosis of what could become serious trouble. 


Clients in Trouble 
But a number of attorneys have cients who never seek legal counsel 
until they are in serious difficulties, and only extensive, and often expen- 
sive measures can be used to extricate them from these difficulties. 
Frequently this type of client will not visit his attorney again until 
he has involved himself in another complicated and serious difficulty. 
There is little opportunity for the attorney to practice preventive law for 
this type of client. He often has neither complete information on the 
client’s business and domestic affairs nor a rapport with the client which 
will enable the client to lay all of his cards on the table and give full dis- 
closure of all matters which the attorney must know in order to give his 
client the wise counsel that may help to keep him out of further serious 
difficulties. 
Lawyer-Client Relationship 
The first approach to the establishment of a favorable basis of rela- 
tionship between client and attorney is the creation of complete confi- 
Continued on Page 249 
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Law-Day-U.S.A. - May 1, 1961 


Law Day U.S.A., an annual national observance designed to draw the 
public’s attention to the working of the nation’s system of justice, will 
be held Monday, May 1. 


Local bar organizations throughout the state, like local bars the na- 
tion over, will sponsor special Law Day programs. 


In the past Law Day U.S.A. in Louisiana has been marked by special 
court ceremonies, special ceremonies at naturalization hearings and court 
house tours. 


In addition, many associations furnished Law Day speakers to schools, 
service, civic, business and professional organizations and to community- 
wide meetings, and several associations arranged for public service ad- 
vertisements to appear in their local newspapers on Law Day. 


In other communities, Law Day has been marked by special exhibits 
in libraries, panel discussions on radio and television concerning various 
aspects of the law, window displays, essay contests and mock trials. 


This year, as in past years, news releases on Law Day observances in 
Louisiana will be sent from the LSBA office to newspapers throughout 
the state. In addition, television news stories and radio spot announce- 
ments will also be distributed by the state bar office. 








Mark These Dates On Your Calendar 
20TH ANNUAL MEETING 
LOUISIANA STATE BAR ASSOCIATION 


AND 


HOUSE OF DELEGATES 


May 24, 25, 26, 27, 1961 


BILOXI, MISS. BUENA VISTA MOTEL 














Lafayette Parish Bar Association Holds 


Swearing In Ceremony 


At a recent ceremony three Judges of the 15th Judicial District 
Court were sworn in for their new terms of office. The Judges are; 
J. Donald Aaron, A. Wilmont Dalferes and Richard J. Putnam. Also 
sworn in were City Judge Kaliste J. Saloom and District Attorney Ber- 
trand DeBlane. 

Supreme Court Justice Frank W. Summers officiated in the swearing 
in and was introduced by Mr. J. J. Davidson, local Lafayette attorney. 
Mr. Joseph J. Piccione, President of the Lafayette Parish Bar Association, 
acted as Master of Ceremonies. Mr. Richard B. Sadler, Jr., President of 
the State Bar Association, was speaker for the occasion and spoke on 
Ethies of the Bench and Bar, and more particularly the Canons of Ethies 
applying to members of the Judiciary. Among the guests present were 
the Honorables Albert Tate, Jr., and J. Cleveland Fruge, Judges of the 
Third Cireuit Court of Appeal. 

The program was sponsored by the Lafayette Parish Bar Association 
in recognition of the public service rendered by these court officials. 


Pictured at a recent swearing in ceremony are (from left to right) Judge 
Richard J. Putnam, Judge Albert Tate, Jr., Judge Frank W. Summers, 
Judge J. Cleveland Fruge, Judge J. Donald Aaron, Judge A. Wilmont Dal- 
ry Richard B. Sadler, Jr., President of the LSBA, and Judge Kaliste 
: oom. 
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Proof of Damages Arising 
From the Death of A Housewife 


By Raymond H. Kierr 
In the law one is frequently confronted with non-sequitur reasoning 
which is nonetheless quite valid, like the lawyer who was under inter- 


rogation by his six-year-old son: 


‘*Tt was Solomon who had 700 wives. Was he the man who 


said, ‘Give me liberty or give me death?’ 


With the wisdom of King Solo- 
won, toward the tranquility of Pat- 
rick Henry, for better or for worse, 
our Western culture, limiting but 
few luxuries, does espouse a law 
which enables a man to take unto 
himself but one wife, that is, one 
at a time. The modern house is 
still a man’s castle, but with only 
one female consort in residence. 
This regal lady is the grass-roots 
20th-Century all-American house- 
wife. She has all the traditional 
duties, both courtly and courting, 
of biblical times, plus a myriad of 
additional functions which have 
been picked up along the way. Her 
added remuneration is largely in 
the coin of status, symbolized by 
privileges like smoking publicly and 
voting privately, a status called 
emancipation, sometimes a doubt- 
ful blessing whether in the Congo 
or on Main Street. It would have 
been so simple a generation ago to 
head-off the Woman’s Suffrage 
Movement, if they had just made 
the legal age for voting 35 instead 
of 21. 

But the arithmetic is not quite 
as easy in calculating the compen- 
Satory damages due to others when 
a fatal accident causes the death 





Mr. Kierr is a member of the Ncw 
Orleans and Lowisiana State Bar 
Associations, and the International 
Academy of Trial Lawyers. This is 
the text of his address at a recent 
bar meeting in San Francisco. 
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of a housewife. 

When the tortfeasor wrongfully 
cuts down a housewife of the six- 
ties, he is not plucking a mere 
shrinking flower in the Royal Gar- 
den. He is destroying a mechanism 
so complex and efficient as to be 
literally and figuratively beyond 
the creativeness of man, a working 
wonder which can be produced only 
by the ingenuity of woman herself, 
it says here. 

Just because this machine never 
made a dime, even though it does 
everything else, is its monetary 
worth in damages at law depressed 
to the devil? Does the evidentiary 
fact that the decedent was a wage- 
earner inerease the value of a 
wrongful death case 1,000% ; or is 
it just a man’s world by dispro- 
portionate odds of ten to one; or, 
getting down to cases, was the law 
perhaps paternally protecting its 
own in the Grand Canyon plane 
crash suit wherein for the death 
of a 41-year-old lawyer the dam- 
ages allowed were $200,000, and for 
the death of his wife there was 
awarded $20,000, Hatcher v. TWA 
United Airlines (Sup.Ct. of L.A. 
Cty., Cal., Nov. 21, 1958) ? 

What Price a Good Wife? 

Realistically, the marvel that is 
the modern mother-housewife serves 
so many functions that her bread- 
winning husband pales to think of 
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swapping chores with her. She is 
chief cook and baker; dishwasher, 
waitress, dietitian; upstairs maid, 
downstairs maid, nurse maid, cham- 
bermaid; a ready seamstress, never 
seamy; an oracle who is expected 
to sew on buttons before they come 
off; psychologist, physicist, chauf- 
feur; keeper of the garden, warden 
of kids; bathing beauty, banker; 
an economist, a purchasing agent 
who can operate without funds, 
veterinarian to cat and canary; 
teacher to small fry and large; a 
tower of strength, with delicate 
charm; cool thinking, warm acting; 
a creature of two talented hands 
and a 1,000 resourceful facets. If 
these functions seem to add up to 
more than one housewife can do, 
it is because she often does two 
jobs at once. 

‘‘Man’s work lasts ’til set of sun; 
woman’s work is never done’’, Roz- 
burghe Ballads 302. 

All of this is lost when tort fells 
a stalwart housewife who earns no 
wages and yet never heard of a 
mere 40 hour work week. Can the 
law measure this in money? A 
pragmatic judge has sensitively put 
it thusly: 

“The ... question .. . must 
be stated in terms that might 
seem materialistic, namely: 
What did (the housewife) 
mean to (her husband and 
children) in terms of money? 
Naturally no husband and no 
children see in the person 
dearest to them a money equiv- 
alent, and, during life, such 
an evaluation would be un- 
qualifiedly brutal and offen- 
sive. However, with death, 
problems arise which must be 
solved, harsh and ‘heart ren- 
dering as they may be. Thus, 
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as (the widower) and his ehil- 
dren now face a future with 
the main pillar of their family 
missing, the question inescapa- 
bly follows: How much do they 
need to supplant that pillar?”’ 

Spangler v. Helm, 153 A. 2d 

490 (Pa., 1959). 

Early Law 

Of course, under the early law 
the price for a human life was a 
defendant verdict, nothing, Higgins 
v. Butcher, Yeld. 89, 80 English 
Reprint 61 (1604). This erystal- 
lized into a rule of law through 
the unsupported and unfortunate 
dictum in Baker v. Bolton, Camp 
493, 170 English Reprint 1033 
(1808), by Lord Ellenborough, who 
once was probably of counsel for 
Underwriters at Lloyds, or at least 
a prototype thereof: ‘‘No civil re- 
covery for wrongful death.’’ This 
harsh rule eroded under Lord 
Campbell’s Act (9 and 10 Vicet., C. 
93), projected into our Federal 
Legislation by Congress (through 
enactments such as the F.E.L.A,, 
45 U.S.C.A. 51) and into the state 
Wrongful Death Acts (such as Lou- 
isiana Civil Code Article 2315) 
whereby all of the states disrobed 
the tortfeasor of his immunity for 
wrongful death; 44 Harvard L.R. 
980. These statutes are like a 
beam of light, and the further we 
get from the source the broader the 
ground that is covered. Although 
these statutory damages are usually 
limited to the loss to the benefici- 
aries caused by the wrongful death, 
City of Rome, 48 F. 2d 333, the 
jurisprudence, varying somewhat, 
is generally liberal in determining 
what constitutes a ‘‘loss’’ with a 
financial value which may be both 
measured and compensated. With 
the untimely demise of the house- 
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wife, what losses are visited by the 
tortfeasor on her surviving children 
and husband? 

Elements of Damage 

What lame hand ean the law ex- 
tend to help the orphaned child? 
As in actions for wrongful death 
gencrally, loss of love and affection 
of course are calculable and com- 
pensable items of damages. Fidelt- 
ty & Cas. Co. v. Talbot, 234 F. 2d 
425 (C.A. 5); Norton v. Crescent 
City Ice Co., 146 So. 753 (La.) ; 
Swecten v. Pac. Power & Light Co., 
153 P. 1054 (Wash.) ; Seaboard Ry. 
v. Martin, 56 So. 2d 509 (Fla.) ; 
Griffey v. Pac. Ry., 209 P. 46 
(Cal.); Parson v. Ry. Co., 6 S.W. 
464 (Mo.). But love alone, and 
damages therefor, are inadequate. 
There are other intangibles, equally 
important, and likewise compensa- 
ble. What price deprivation from 
the lessons which should be learned 
at mother’s knee? The current 
trend in the law encompasses the 
concept that damages are recover- 
able, not only for loss of love, 
affection, society and companion- 
ship, which are generalizations of 
the law in death actions, but also 
for specifics such as loss of (a) 
parcntal care, (b) parental guid- 
ance, (¢) intellectual teaching, 
(d) edueation, (e) instruction, (f) 
moral upbringing, and (g) physi- 
cal training; Mich. Cent. Ry. v. 
Vreeland, 227 U.S. 59; Rogow v. 
U.S., 173 F. Supp. 547 (8.D., N.Y., 
59). 

These elements of damages are 
no more speculative than pain and 
suffering, but are pecuniary losses 
susceptible to definite valuation in 
addition to injuries to the feelings 
and sentiments. ‘‘ While such items 
are not, perhaps, strictly pecuniary, 
their allowances seem fully justi- 


fied even under a functional view 
of damages, since this is the kind 
of loss for which money can supply 
some sort of practical substitute’’, 2 
Harper & James, Law of Torts, 
§25.14, p. 1331. 

Parent-Child Relationship 

The attorney may find a _ blue- 
print for analyzing the elements 
of damages by considering the re- 
ciprocal elements of the parent- 
child relationship, 14 A.L.R. 2d 
485. Counsel in search of proof 
should not be lulled into platitudes. 
Particularize the evidence, itemize 
the elements, and spell out the dol- 
lars and cents value of every loss 
as the law permits, indeed, requires. 
Proof would be amiss if it did not 
delineate the mother’s invaluable 
aid, her assistance and service in 
every aspect, instructing the child 
in substantive knowledge, character 
building activities, religious observ- 
ances, school homework, O’Connor 
v. U.S., 269 F. 2d 578 (C.A. 2, 
1958). 

Intellectual, moral and physical 
training are no less important to 
a child’s wellbeing than instruction 
in letters and elementary education, 
and the loss thereof is tantamount 
to a pecuniary injury, Tilley v. 
Hudson Ry. Co., 24 N.Y. 471. An 
able parent’s ‘‘personal tutelage’’, 
the value of which increases as the 
child matures until its college years, 
has a definite monetary value 
which may be appraised in the 
light of the high cost of present 
day education, such as the annual 
expense of providing the child 
with a substitute instructor of like 
high calibre as the deceased parent; 
so held, sustaining award of 
$20,000.00 each to children 3 and 5 
years old, Rogow v. U.S., supra. 
The principle of making a separate 
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award to each child, as in Rogow, 
applies to the individual claims of 
several children for their losses in 
the death of their mother, Conti- 
nental Bus System v. Toombs, 325 
S.W. 2d 153 (Tex., 1959). Thus, 
the award where the family is large 
may be multiplied severalfold, 
which is as it should be. Perhaps 
an idividual child may have a spe- 
cial need, such as would result 
from a physical ailment, requiring 
special services when the mother is 
lost, which is compensable, Connie’s 
Prescription Shop v. McCann, 316 
P. 2d 823 (Okla., 1957). Or, where 
the child has been psychologically 
damaged as a result of the accident 
so that he requires extra-special 
care, the award may encompass a 
necessary warm environment with 
someone who can provide care as 
a substitute mother on a 24-hour 
basis, and for psychiatric consul- 
tation several times a week over a 
period of years, Lithgow v. Hamil- 
ton, 69 So. 2d 776 (Fla., 1954). 

As Emerson said, ‘‘Men are what 
their mothers make them’’. In a 
child’s development the mother is 
a keystone, and there is hardly a 
ceiling to be placed on the value of 
that loss. 


Problems of Plaintiff Husband 

How about the widower? Aside 
from the monumental task of rear- 
ing motherless children, which 
problem cannot be resolved but 
only ameliorated by the tortfeasor’s 
check, the husband has a handful 
of rights of his own to assert for 
damages. Of course he is entitled 
to recover the expense of employing 
a housekeeper or servant to perform 
the services which the wife had 
rendered gratuitously. The average 
housewife performs very definite 
physieal work, for which no sums 





are drawn from the family budget. 
On her demise money is needed to 
pay for those services; housework, 
washing, ironing, cooking, sewing, 
housecleaning, making children’s 
clothing, helping to paint the house, 
putting up draperies, putting down 
rugs. ‘‘All these services can be 
translated into pecuniary — values 
because one can presumably go into 
the labor market and find a house- 
keeper to perform those labors. But 
the amount paid to such a_house- 
keeper would not compensate for 
the (housewife’s) displacement. 
There are services performed by a 
wife-mother which no housekeeper 
can supply’’, Spangler v. Helm, 
supra. 

‘‘In computing the damages 
of a husband for the death of 
his wife, the recovery should 
not be limited to the recovery 
of the cost of a menial servant. 
Neither should the recovery be 
limited to what the wife would 
have earned working for an- 
other, nor to a combination 
thereof. Rather would these 
be included alone with recov- 
ery of the value of her services 
in counseling, advising, inspir- 
ing, comforting and otherwise 
serving her husband.’’ (Empha- 
sis added) Continental Bus 
Line v. Toombs, supra. 

A Wife’s Services 

‘‘Work is love made _ visible,’ 
Kahlil Gibran. 

It is difficult indeed to material- 
ize in moneyed value such precious 
intangibles as the counsel, advice, 
inspiration and comfort which a 
wife affords. An articulate advo- 
cate opined long ago that ‘‘For- 
tune be a woman’’, Merchant of 
Venice, Act II; ‘‘For thy more 
sweet understanding, a woman”’, 
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Loves Labor Lost, Act I; and ** Her 
voice was ever soft, gentle and low, 
an excellent thing is woman’’, King 
Lear, Act IV. It is unusual for 
judges to turn as artful a phrase. 
Some describe it simply as ‘‘moral 
support, counsel, and kindly of- 
fices’’, Dougherty v. N. O. Ry., 63 
So. 493 (La.). Another has ex- 
pressed it in his written opinion 
in words which would serve in»the 
address to a jury: 

““The loss of a wife’s serv- 
ices are imponderables which, 
indeed, command almost ines- 
timable values. The compan- 
ionship which a wife brings to 
a husband in the daily routine 
and conduct of living, her en- 
couraging glance or invigorat- 
ing smile at times of anxiety 
or weakness — when the dull 
thud and clash of industrial and 
economic competition have 
brought nerve and sinew to a 
breaking point, or the husband 
departing to his job — uncer- 
tain of his day’s successes or 
tribulations, receivi ng his 
wife’s reassurance, building up 
his stamina and giving him the 
will and zest to cope each day 
with what may be ahead — or 
when the husband, imbued with 
indomitable will and spirit to 
achieve the impossible, brought 
on by his wife’s drive and de- 
votion, achieving conquests and 
moving beyond vistas of the 
normal and routine. What is 
the economie value of these in- 
tangible services which in many 
lives draws the distinction be- 
tween failure and success? 

“The companionship of a 
woman and a man joined to- 
gether in matrimony has yet 
to be adequately described. 





Unfortunately, it cannot be ap- 
preciated by anyone who has 
not first enjoyed it and then 
been deprived of its_ solace. 
This companionship is the 
elixir of life to the youth and 
to the middle-aged, but it is 
the necessity of life, as oxygen 
is to the air, to those who are 
treading the pathway of life 
in the later years of one’s ex- 
istence on this earth.’’ Fabrizi 
v. Griffin, 162 F. Supp. 276 
(W.D., Pa., 1958), affirmed 
261 F. 2d 594 (C.A. 3, 1958). 
The funeral and interment ex- 

penses are always allowable as an 

item of special damages, Perot v. 

US. Cas. Co., 98 So. 2d 584 (La. 

1958) ; Lithgow v. Hamilton, supra. 
There are other items on which 

the husband may offer proof. Ma- 

terial ones, such as his claim for 
any special service which the wife 
was accustomed to perform in his 
business without compensation, 

Lithgow v. Hamilton, supra. And 

the less material, but not immate- 

rial one, envisaged by the evasive 
concept of consortium, which varies 
with the law of the state, 1 Harper 

& James, the Law of Torts, §8.9, 

and 22 Mich. L.R. 1, generally de- 

fined to be the husband’s marital 
right to his wife’s domestic service, 
society and conjugal relationship, 

a right habitually recognized by the 

people of Louisiana but not by 

their laws; the abatement of the 
wife’s action through her death 
does not affect this cause of action 
in the husband, Graham v. Cent. of 

Ga. Ry., 117 So. 286 (Ala. 1928). 

Someone summed up by defining 

consortium as a habit, which is re- 

mindful of the reputed reason King 

Solomon succeeded in serving 700 

spouses, to-wit: his bad habits were 
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de minimus, because he did not 
drink, and he did not smoke, and 
that made two out of three. 


Pain and Suffering 

Under some statutes the right 
which the decedent had to recover 
for pain and suffering from the 
occurrence of injury to the time 
of death, survives the decedent and 
may be asserted by the surviving 
spouse and the children, St. Louis 
Ry. Co. v. Craft, 237 U.S. 648; 
Finn v. National Fire Ins. Co., 106 
So. 2d 815 (La., 1959). That is 
an entirely separate right of action, 
independent of the one which the 
survivors have to recover their own 
losses, Van Beek v. Sabine Towing 
Co., 300 U.S. 342. Pain and suffer- 
ing may carry a high price tag; 
$60 per minute, 60 minutes per 
hour, for 11 hours pain, totaling 
$40,000.00, was awarded in Naylor 
v. Isthmian SS Co., 187 F. 2d 538. 


Loss of Ability to Work 

Is it tenable to propose that the 
housewife’s loss of potential earn- 
ing capacity is a right of action 
which should survive her? The 
weight of authority is that if the 
housewife’s injuries are not fatal 
she may herself recover damages 
for loss of capability to work, even 
though she had never used her 
earning capacity in gainful em- 
ployment, Jones v. Greyhound, 60 
So. 2d 396 (Fla. 1952),Rodgers v. 
Boynton, 52 N.E. 2d 576 (Mass. 
1943) ; Jensen v. Kansas, 238 S.W. 
2d 305 (Mo. 1951). Must this 
right perish with her, or will an 
enlightened development of the law 
project recovery to her survivors. 
Not yet under a Federal survival 
statute, but under several state 
death acts, recovery may be had for 
the economic value of the decedent’s 
life; see Hickman v. Taylor, 107 F. 
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2d 327 (C.A. 3, 1948). Destruction 
of a housewife’s capacity to carry 
on her lifes activities as a wife and 
homemaker is compensable in a 
death action, 163 A.L.R. 247. Does 
potential earning power, though 
never tapped, have an economie 
value? To be deprived of his wife’s 
earning capacity may be a personal 
loss to the surviving husband; even 
though he usually supports her, or 
at least is supposed to, a wife on 
hand is a potential breadwinner in 
the event the husband becomes dis- 
abled, so that the loss of the wife 
costs him this cushion of security. 
Change in the law, even when in- 
evitable, comes slowly; like the 
neophyte lawyer six years of age 
who ealled his newly found kitten 
‘*Ben’’, until, after a period of 
enlightenment, he adroitly changed 
the designation to ‘‘Ben Her.”’ 


Quantum Connubium 

The legitimate theatre is respon- 
sible for the analogy that ‘‘women 
are like pictures, of no value in 
the hands of a fool till he hears 
men of sense bid high for the pur- 
chase’, Farquhar, the Beau’r 
Stratagem, Act IT. 

To do justice, the triers of the 
facts must bid adequately. How 
does counsel convey his message to 
them? What yardsti < is used to 
measure the value of the house- 
wife’s life under the law of com- 
pensatory pecuniary where 
she did not even have a Social Se- 
curity number and never earned a 
penny in wages? Of course there 
is the proof from the husband as 
to the amounts he expended within 
his means for a cook and for laun- 
dry bills; because of his limited re- 
sources, only an adequate award 
will enable him to hire the other 
necessary personnel to supplant his 
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wife, a housekeeper, a tutor, a baby- 
sitter, a laundress, et als. 

Professor Gage, in a home eco- 
nomics thesis presented during the 
current school year for a Ph.D. de- 
gree at Cornell University, con- 
cluded that the value of the home- 
maker’s efforts should be equal to 
the amount that would be paid to 
a substitute for the same work; 
based on going rates, the unpaid- 
for services of the housewife that 
replace bought goods and_ hired 
help have an average yearly value 
of $3,090.36, (See Vol. 15, No. 3, 
Page 21, The Kiplinger Magazine 
“Changing Times”, March, 1961). 
Quaere whether the evaluation is 
any less accurate because Professor 
Marie Geraldine Gage may have a 
bias. 

The Expert Witness 

It is wise to seek a_ practical 
solution. It is reported that with 
all his wisdom, Solomon was a very 
practical man; each time he ac- 
quired a new wife he married her 
at 12:00 o’clock noon, so that in 
case the marriage did not work the 
whole day would not be wasted. 
The practical approach may solve 
the problem of proof. Is expert 
testimony the answer? 

The expert witness may be found 
in one of the community service 
agencies, a philanthropic organiza- 
tion charged with caring for way- 
ward or orphaned children or re- 
pairing broken homes. Their staff 
includes trained social workers. 
Their board is composed of volun- 
teer leaders of the community. They 
have had years of experience in 
procuring and paying for mother 
substitutes. 

Another candidate for the expert 
witness is the employment agency, 
which may conduct a survey to de- 


termine the cost of employing a 
person or persons to substitute for 
the departed housewife and to per- 
form the needed chores for the 
home and children. See Lithgow v. 
Hamilton, supra. 

Substitute Mother 

By simple arithmetic the quan- 
tum is high. A substitute mother 
for 24 hours a day is a long and 
expensive assignment. 

The surviving husband can drive 
the kids to school — and maybe re- 
member their dental appointments 
and birthdays — but someone has 
to prepare meals, tend the laundry, 
shop, clean, keep the home running 
smoothly — all the million and one 
tasks we accept in 1961 family liv- 
ing. The person who takes over 
these mechanical functions of house- 
keeping must have time off—week- 
ends — a vacation — so he must 
employ also a substitute for the sub- 
stitute; and pay unemployment in- 
surance, workmen’s compensation 
premiums, and social security pay- 
ments. 

Multiplying the thousand duties 
by a menial servant’s hourly wage 
presents a formidable sum. But the 
social service worker will testify 
that young children in their forma- 
tive years need more than a serv- 
ant, they require a compassionate 
person of warmth and understand- 
ing who can give them security and 
affection, a job which cannot be 
filled at the lowest wage scale, nor 
by anyone other than a person dedi- 
cated to the task. 


Conclusion 
A housewife has been defined as 
a wife who ‘‘manages domestic af- 
fairs’’, 41 C.J.S. 370, Perry v. Han- 
cock, 106 N.W. 860, so we may be 
reckoning here with wages at the 
managerial or executive level. 
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If the Shakespearean quotations 
do not make one appreciate his 
wife, the adding machine tape will. 

It is true that these items of 
damages are not easy to compute, 
but difficulty does not demand de- 
nial. 

‘It is not acceptable to say 
that a jury has no comptometer 
with which to total up values 
assignable to economy, indus- 
try and tender solicitude. Dif- 
ficulty of computation is not a 
barrier to full recovery. The 
commission of a wrong carries 
with it the duty to make 
amends. And if the mending 
process is additionally expen- 
sive because of problems en- 
countered in assertaining the 
cost of rehabilitating agents, 
that process becomes part of 
the obligation the tortfeasor 
must assume. ‘The most ele- 
mentary conceptions of justice 
and public policy require that 
the wrongdoer shall bear the 


risk of the uncertainty which 

his own wrong has created’, 

Bigelow v. RKO, 327 US. 

251." Spangler v. Helm, 

supra. 

These items are no harder to 
prove than pain and_ suffering. 
They must be translated into 
money, the only means the law can 
allow for redress. These consid- 
erations are steeped in sentiment, 
but that is no substitute for a 
money judgment. Counsel in quest 
of the adequate award is fortunate 
indeed if he bears a smidgin of the 
housewife’s wisdom, an oddment 
sometimes called ‘“woman’s intui- 
tion.” It is a commodity demon- 
strated by the lawyer’s wife who 
received from her absentee hus- 
band a letter saying, “I am send- 
ing you a 1,000 kisses’’, in response 
to which she telegraphed hin, 
“Kisses received. Landlord refuses 
to accept any of them on account.” 
She got her check. 


What the Blackboard May Show, Until Defendant Erases: 


THE JOBS Average 
WIVES DO Annual 
Salary 
IN THE KITCHEN 
Cook $4,000 
Dishwasher 2,080 
Dietician 6,000 
Baker 3,290 
Waitress 3,120 
OTHER PARTS OF HOUSE 
Private nurse 3,700 
Baby sitter 
Governess 3,120 
Chambermaid 2,080 
Purchasing agent 8,000 
Veterinarian 9,000 
Laundress 2,080 
Home economist 4,500 
Dressmaker 3,250 
Handyman 3,700 
Hostess 3,500 
Gen’l Housekeeper 3,120 
Secretary 3,700 
OUTSIDE THE HOME 
Gardener 3,300 
Chauffeur 3,300 
Recreation worker 3,400 


TOTAL WEEKLY VALUE 


Average Average Value 
Hours Hourly Per Hours 
a Week Pay Rate Worked 

814 $2.00 $ 17.00 
6 1.00 6.00 
2 2.85 5.70 
214 1.60 4.00 
414 1.50 6.75 
2 1.00 3.60 
20 .60 12.00 
20 1.50 45.00 
3% 1.00 3.50 
3 4.00 12.00 
1 4.30 4.30 
915 1.00 9.50 
4 2.15 8.60 
4 1.60 6.40 
3 1.80 5.40 
21% 1.70 4.25 
7% 1.50 11.25 
314 1.80 6.30 
42 1.60 7.20 
4 1.60 7.20 
5 1.60 8.00 


$193.95 


NOTE: If the hours worked add up to an astronomical figure, it’s because in several cases, two 


jobs are done at once, nunc pro tunc. 
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The Usufruct and Taxation 
By Maunsel W. Hickey 


The dearth of specific authority and the wealth of required applica- 
tion of Federal and Louisiana tax law to the usufruct situation persuades 
this effort at compilation and consideration. For Federal authority life 
estate rulings must be resorted to, but differentiation is neither within 
the scope here nor is it believed to be significant for tax analysis, except 


as noted. 


Louisiana Civil Code of 1870, Article 534, describes the two types of 
usufruct, and their distinction is significant in tax analysis: 


Art. 534. “There are two 
kinds of usufruct: 

“Perfect usufruct, which is 
of things which the usufruc- 
tuary can enjoy without chang- 
ing their substance, though 
their substance may be dimin- 
ished or deteriorated naturally 
by time or by the use to which 
they are applied; as a house, a 
piece of land, furniture and 
other movable effects. 

“And imperfect or quasi usu- 
fruct. which is of things which 
would be useless to the usu- 
fructuary, if he did not con- 
sume or expend them, or 
change the substance of them, 
as money, grain, liquors.” 
Corporate stock is considered 

perfect.!. Open accounts and prom- 
issory notes? and time deposits® are 
considered imperfect. The status 
of homestead stock presents an 
open question, as it has certain 
attributes of both stock and de- 
posit’. Negotiable bearer bonds 
have been held imperfect®. In light 
of the distinguishing descriptions 








This article was prepared by Mr. 
Maunsel W. Hickey, a practicing 
New Orleans attorney, for use in 
the Louisiana Bar Journal. Mr. 
Hickey is a member of the Commit- 
tee on Taxation of the American 
Bar Association. and a member of 
the Section on Taxation of the Lou- 
isiana State Bar Association. 





given in the above-quoted Codal 
Article, an open question may well 
exist as to bonds with a maturity 
date beyond the life expectancy of 
the usufructuary. Whether lease 
or production is existent at the 
commencement of the usufruct de- 
termines the status of mineral in- 
terest®. Stock in trade, merchan- 
dise, is imperfect’. Here question 
may be raised as to a dealer in mer- 
chandise of a nature otherwise con- 
sidered perfect — e.g., a real estate 
developer, a dealer in securities. 
Although in some instances in- 
terrelated, treatment of the usu- 
fruct under the several types of 
taxes seems a fair approach. 
Inheritance and Estate 


Transfer Tax 

The Louisiana Inheritance Tax 
being “levied upon the component 
parts or roots’*, the law provides 
a method of valuation of the usu- 
fruct and the naked ownership 
separately’. Where the usufruct 
devolves other than by inheritance, 
no inheritance tax is due on the 
value of the usufruct, even though 
confirmed by testament’. 

In the applicable situation, this 
exemption may become lost under 
the Louisiana Estate Transfer Tax. 
which apparently is not levied on 
the separate transfers but on the 


223 























































transfer of the estate as a whole.” 


However, on this premise that the 
Louisiana Estate Transfer Tax 
tracks the Federal Estate Tax in 
all respects, it may be concluded 
that no usufructuary need pay this 
tax from his own funds even 
though the value of the usufruct be 
included in the computation of the 
ae”. 

The above considers the estate 
with which the usufruct originates. 
More interesting questions arise in 
connection with the estate with 
which the usufruct terminates. 
These questions appear equally ap- 
plicable to and are considered in 
connection with the Federal Estate 
Tax. 

Federal Estate Tax 

The Federal Estate Tax being 
levied on the transfer of the net 
value of the estate as a whole,'* the 
estate establishing a usufruct re- 
quired no consideration thereof in 
tax computation. Being a “termin- 
able interest”, it may not be con- 
sidered in determining the marital 
deduction otherwise available with 
respect to separate property be- 
queathed to the surviving spouse." 
However, as noted, the Louisiana 
Apportionment Act now provides 
that the usufructuary need not 
share in the payment of this tax.!° 

But in the estate with which a 
usufruct terminates, the estate of 
the usufructuary, it is to be con- 
sidered. In the instance of the per- 
fect usufruct, where the property 
subject is in the possession of the 
usufructuary at death, that prop- 
erty is of course not included as 
part of the estate, being “restored” 
to the valid owner.'® The termina- 
tion of the life interest is not in- 
cluded in the taxable estate.' 

In the instance of property sub- 
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ject to imperfect usufruct, where 
the usufructuary acquired “owner- 
ship” and may and does convert 
the property'®, the obligation of the 
usufructuary’s estate is not to re- 
store property but to account for 
it.® Accordingly, rather than 
omitting the property from the as- 
sets included in determining the 
gross estate, it appears that a debt 
exists in favor of the naked owner, 
deductible as such in arriving at 
the net taxable estate. 

It is to the determination of the 
dollar amount of this debt that at- 
tention must be turned. The “obli- 
gation” is “of returning the same 
quantity, quality and value to the 
owner, or their estimated price, at 
the expiration of the usufruct”.”? 
Assuming that the last phrase es- 
tablishes only the time when the 
obligation comes into existence as 
opposed to otherwise describing it, 
the question becomes as of what ef- 
fective date is the “value” or “esti- 


mated price” to be determined. 
Adopting this same assumption, 


and the obvious conclusion that in 
this context “value” must be super- 
fluous in conjunction with “quan- 
tity, quality”, an early writer com- 
ments on the question with these 
conclusions, based on the majority 
view under the French law: (1) if 
an estimation of value was made 
at the establishment of the usu- 
fruct, that value must be returned; 
(2) if no estimation of value was 
then made, like quantity and qual- 
ity must be returned.*! However, 
he footnotes a doubt that Article 
549 is applicable to a legal usu- 
fruct, in that said Article contem- 
plates a situation where the per- 
son creating the usufruct is in a 
position to grant it with or with- 
out an estimation of value. 
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Disregarding this doubt because 
it affords no other avenue and pro- 
duces an unnecessary hiatus, it may 
be concluded that because in every 
instanee the inventory or sworn 
list of assets long called for in dece- 
dent’s succession proceedings pro- 
vides an estimation of value in the 
estate with which the usufruct was 
established, it is the beginning 
value which is to be repaid at ter- 
mination under this view. This re- 
sult is further supported by three 
Louisiana opinions*? which are not 
cited in the above referred-to com- 
ment. A quotation from one is apt: 

‘‘The property of the com- 
munity, of which the widow 
and the usufructuary took pos- 
session, consisted of a stock of 
goods, which, it must be pre- 
sumed, were consumed during 
the course of the 13 years 
which elapsed before the death 
of the usufructuary, so that 
the claim of the heir of the de- 
ceased partner is for their 
value at the time the usufruct 
began (Emphasis added).’’ Sue- 
cession of Trouilly, citing Suec- 
cession of Blanchard. 

A conversion of property sub- 
ject to perfect usufruct is appar- 
ently not contemplated under the 
law but must be considered where 
accomplished involuntarily, or with 
the concurrence of the naked owner 
or the court.23 There is authority 
to the effect that a different result 
applies. In an opinion with a seem- 
ingly harsh income tax result to 
the naked owner, a Louisiana Ap- 
peals Court found that gain on 
stock, redeemed in a corporate liq- 
uidation, which was subject to usu- 
fruct and so converted belonged to 
the naked owner, but found further 
that the usufructuary was entitled 


to a reinvestment of the entire pro- 
ceeds.** From this it would appear 
that where perfect usufruct prop- 
erty is not on hand at termination, 
the proceeds from its conversion 
are due to the naked owner as Op- 
posed to the value at the time the 
usufruet was established. 
Gift Tax 

An inter-vivos donation of the 
usufruet presents no valuation 
problem, as tables are provided 
under both the Louisiana” and 
Federal*® provisions. Transfer of 
the naked ownership with a reser- 
vation of the usufruct is not per- 
mitted?’ and, in any case, would 
produce no saving in estate tax on 
the donor’s estate.”* 

Gift of the usufruct does have in- 
teresting estate planning implica- 
tions. If made with respect to per- 
fect usufruct property, it provides 
a transfer of taxable income from 
the donor’s higher brackets to the 
donee’s lower brackets, without a 
loss of control over the disposition 
of the property itself, and effects 
a reduction of the donor’s taxable 
estate to the extent of the value 
of the usufruct at the time of 
death’. 

One question of frequent appli- 
cation in this area is whether the 
renunciation (disclaimer) of a usu- 
fruct represents a taxable gift. 
Federal Gift Tax Regulations pro- 
vide that “all transactions whereby 
property or property rights or in- 
terests are gratuitously passed or 
confirmed upon another, regardless 
of the means or device employed, 
constitute gifts subject to tax.’’° 
However, these Regulations go on 
to provide that where local law 
“oive a beneficiary, heir, or next- 
of-kin a right to completely and 
unqualifiedly refuse to accept own- 
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ership of property transferred from 
a decedent” such refusal does not 
constitute a gift. Certainly Louisi- 
ana law so provides.*! However. 
the rub comes where the renouncing 
usufructuary is also the heir or 
legatee of other property and de- 
sires to renounce the usufruct only. 
A succession cannot be partially re- 
nounced®?. And the Regulations go 
on further to provide that “in any 
ease where a refusal is purported 
to relate to only a part of the prop- 
erty” the facts and circumstances 
are to be considered, “taking into 
account the recognition and effec- 
tiveness of such a purported re- 
fusal under local law’. 

It would appear that there is 
safety only where the surviving 
spouse is happy to renounce com- 
pletely. 

A point in making donations to 
minors with tax planning purposes 
which is sometimes overlooked is 
the legal usufruct afforded in fa- 
vor of the child’s parents** or the 
separated parent who obtained the 
separation.*» These may be avoided 
by express provision*®. 

Income Tax 

In an earlier article on Admin- 
istration of Louisiana Estates as 
Affected by Federal Tax Consid- 
erations®*, this writer raised the 
question as to who should be the 
income taxpayer during a period 
of estate administration of prop- 
erty subject to usufruct originating 
with that death. In light of the 
right of acceptance or renuncia- 
tion**, a cursory conclusion ean be 
reached that the usufructuary has 
no income as such until after ac- 
ceptance, with some reservation re- 
quired as to a particular legatee**. 
This conclusion is apparently sup- 
ported by a recent Federal Reve- 
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nue Ruling*® finding that, in the 
year of termination of estate ad- 
ministration, the usufructuary of 
property subject to an imperfect 
usufruct is entitled to the personal 
tax deduction for estate deductions 
in excess of gross estate income in 
that year*!, while the naked owner 
is entitled to that deduction where 
the property is subject to perfect 
usufruct. 

The situation of a usufruct on 
property also subject to trust 
should present no income tax prob- 
lem and has the advantage of as- 
suring the protections and other 
benefits in favor of usufructuaries 
with the actual administration in 
the hands of a trustee**. An in- 
come tax return would be required 
of the trustee, but he would be re- 
quired to pay no tax on the in- 
come?*®, 

That income tax deductions for 
depreciation and depletion are 
available to usufructuaries is 
elear*. The usufructuary com- 
putes depreciation as though he 
were the absolute owner, without 
any allocation of the basis of the 
property to the naked owner, who 
acquires only the basis remaining 
upon termination of the usufruct®. 

Basis for gain or loss on sale or 
other disposition of a usufruct ac- 
quired by death does require allo- 
cation, between the usufruct inter- 
est and the naked interest, of the 
basis remaining at the time of sale, 
and tables are provided for this al- 
location*®, 

Sale of such usufruct has an in- 
teresting tax planning benefit. To 
the vendor, future ordinary income 
with no deduction for the value of 
the usufruct against income re- 
ceived, other than as depreciation 
Continued on Page 251 
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hia The opinion of the Committee is requested as to the propriety of the 
<toak use by an attorney of a rubber stamp reading as follows: 

John A. Doe — Attorney — Notary 
General Insurance Broker 
trast al Tax Returns — Estate Planning 

102 E. Main Street, Ph 5-6102 





‘t on 

















4 . Mainsville, La. | 
pilin It is the considered opinion of the Committee that the use of such a 
anti stamp violates the Canons of Ethics in a number of particulars. See par- 
= ticularly Canon 27. 
n in- Opinion # 102 
uired FF See Louisiana Bar Journal Vol. VI, Number 3, November, 1958. 2 
ye Te. (The Malone Matter and others). 
e in- sae 
Opinion # 103 
i The opinion of the Committee is requested as to the propriety of a g 
pe: law firm mailing to its clients and to members of the Bar, the following 
n & announcement : a 
aii We take pleasure in annoncing that__.._....___..__...-__-__-_, 
"* attorney at law and C.P.A. will be associated with our firm - 
ane: exclusively in the general practice of law, specializing in tax 
Y shel matters. 8 
whe In the opinion of the Committee the announcement may not with pro- 
ning priety be forwarded to clients of the firm, under the prohibitions of Canon 
ret. 27. It may with propriety be mailed to members of the Bar. 
le or Opinion # 104 
t ae- The opinion of the Committee is requested as to the propriety of the 
allo- following : 
uter- A lay civic agency caused to be prepared a pamphlet relative 
the to the rights of a person in a Traffic Court. This pamphlet was 
sale, primarily prepared by an attoreny, who is also a Traffic Court 
s al- Judge. The lay civic agency now desires to issue a press release 
; in which the attorney is given credit for his participation in the 
ae preparation of the pamphlet. Would such a press release be in a 
To violation of the Canons? 
dais The Committee is of the opinion that such a press release would not e 
ie of be in violation of the Canons. The press release, and the pamphlet are 
= designed primarily for the education and information of the general pub- 
— lic, and represents an attempt to improve the function of the Court. 
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Opinion # 106 
The opinion of the Committee is requested as to the propriety of the 
following: 
A professional calling card indicating that the bearer is an 
attorney at law and is also employed by or is an agent of a depart- 
ment of the state government. 
The Committee is of the opinion that such a card is in violation of 
the prohibitions of Canon 27 relative to direct or indirect advertising, and 
may not be used with propriety. 





Opinion # 109 

The opinion of the Committee is requested as to the propriety of the 
following: 

May an attorney indicate on his letterhead the various public 

offices he has held during his career, such as State Senator, U.S. 

Attorney, Assistant Attorney General, etc.? 

It is the opinion of the Committee that this letterhead may not be 
used with propriety inasmuch as it is in violation of Canon 27, which 
prohibits advertising, direct or indirect. 





Opinion # 110 

The Committee understands the substance of the inquiry to be as 
follows: 

Attorney A, in association with Attorney B, procured a money 
judgment in favor of thew clent; subsequently, the judgment 
debtor acquired two pieces of property, one in her own name, 
and one in the name of a third party with a counter-letter from 
the third party in favor of the judgment debtor; the counter- 
letter is now in the hands of still another person who will not 
release it, and the judqment debtor now desires to retain 
Attorney A to recover the property which is subject to the 
counter-letter, under an agreement that if Attorney A is success- 
ful in recovering the property the original money judgment ob- 
tained by him against the judgment creditor, will be paid. The 
question presented is whether Attorney A may with propriety 
represent the judgment debtor, or in effect may he properly 
represent his original client-plaintiff against the judgment debtor 
and also represent the judgment debtor as plaintiff in an unre- 
lated matter? 

The Committee is of the opinion that (a) the Attorney may continue 
to represent the original plaintiff, and in addition, represent the judg- 
ment debtor in the separate and distinct action, upon strict compliance 
with Canon 6, viz., that the original plaintiff and the judgment debtor are 
fully informed of the situation and give their express consent to the ar- 
rangement; and (b) that the original plaintiff and the judgment debtor 
are fully in accord, expressly stated as to what is to be done with the 
property, if, as and when recovered. The Committee feels that it should 
be pointed out to the attorney that such dual representation, in spite of 
compliance with Canon 6, may lead to an untenable position insofar as 
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the attorney is concerned; that if it appears at any time during the pro- 
ceedings that the attorney is, or will be placed in such a position, he 
must immediately withdraw as counsel for both parties. 

Opinion # 112 

The Committee understands the substance of the inquiry to be as 
follows: 

The law firm of X VY & Z represent the ABC Corporation, a 

large employer. On occasion, an attorney associated with the 

firm of X Y & Z has caused to be issued a garnishment 
against ABC Corporation, and a member of firm X Y & Z files 

the answer to the garnishment on behalf of the ABC Corporation. 

The question is whether the firm of X Y & Z is acting with 

propriety in preparing and filing an answer for the ABC Cor- 

poration in such a garnishment proceeding. 

The Committee is of the opinion that normally a garnishee is not such 
a party to a proceedings which might cause or give rise to a conflict be- 
tween the plaintiff causing the issuance of the garnishment, and the 
garnished company; the real parties at conflict are the plaintiff issuing 
the garnishment, and the employee defendant, or judgment debtor. 

The Committee is therefore of the opinion that under the facts stated, 
the law firm of X Y & Z may represent the ABC Corporation in prepar- 
ing and filing answers to the garnishment proceedings instituted by an 
associate of that law firm. 

However, the Committee cautions that the firm of X Y & Z should 
exercise care to comply with the provisions of Canon 6, and in the instant 
situation, the law firm of X Y & Z should notify, and receive the consent 
of, the ABC Corporation, and the associate in the law firm of X Y & Z, 
representing the judgment creditor, should, in compliance with the pro- 
visions of Canon 6, likewise notify, and receive the consent of, the judg- 
ment creditor, to act in such capacities. 

Opinion # 113 

The opinion of the Committee is requested as to the propriety of the 
following : 

May an attorney who is also a certified public accountant letter 

the front door of his office, which is at street level, in such 

manner as to indicate that he is both an attorney at law and a 

certified public accountant? 

The Committee is of the opinion that such a shingle is in violation of 
Canons 27, 43 and 44 and therefore is prohibited. 

Opinion # 114 

The opinion of the Committee is requested as to the propriety of the 
following : 

May an attorney place a sign on the exterior of his office building 

indicating that he is an attorney at law, and renders ‘‘accounting 

and tax service?’’ 

The Committee is of the opinion that such action violates Canons 27, 
43 and 44 and is therefore prohibited. 
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Opinion # 115 

The same facts and same ruling as in Opinion # 114. 

Opinion # 116 

The Committee considers the substance of the inquiry to be as follows: 

In advising the assured that an attorney represents the (insuring) 

company and seeking his cooperation, would it constitute solici- 

tation if the attorney suggested that he would include his claim 
with the insurance claim and seek recovery for him as well as 
for the insurer? 

The Committee concludes as follows: 

The Canon applicable to the question is Canon 27 of the Canons of 
Ethics of this Association which prohibits solicitation by any device what- 
soever. 

On its face, the inquiry infers solicitation, not only of the coopera- 
tion of the assured, but of the placing with the inquiring attorney of the 
assured’s claim. 

It goes without saying that the assured’s cooperation, stipulated by 
the contract of insurance, may be enforced by the use of subpoena. Thus 
the “suggestion” that his claim would be included along with the in- 
surer’s claim, by the insurer’s attorney, would constitute solicitation. 

However, there weighs heavily upon the legal profession the obliga- 
tion and the duty to protect the lay person who may not only be ignorant 
of the conditions of his contract of insurance, but of the results of pro- 
cedural and substantive law. Among the foremost of these considera- 
tions is the question raised many times of splitting a cause of action when 
only one part of the whole claim is sought in judgment. 

Thus, it becomes incumbent upon the attorney representing the in- 
suring company to take all steps necessary to protect a lay person, not 
only as a lay person, but also as the insured. 

In view of the above considerations, the Committee is of the opinion 
that the attorney may properly only advise the insured of the rights of 
the insurance company and of the insured; that the attorney for the in- 
surance company may fairly explain to the insured his right to have his 
own attorney represent him in his portion of the claim. This latter con- 
sideration assumes particular proportion when the claim of the insured 
involves not only a deductible amount, but personal injuries. 

The advice to the insured as to his rights, and as to the representa- 
tion by the insurance company by the attorney so informing the insured, 
should at all times remain on an extremely high professional basis. avoid- 
ing at all times the merest suspicion of solicitation, and, any explanation 
of the situation given by the insurance company’s attorney must also 
adhere to the same high professional standards and high standards of 
fair play. 

Opinion # 118 

The Committee considers the substance of the inquiry to be as follows: 
Attorney X represents A, plaintiff, against an insurance company 

of imsured B for damages resulting from a collision. Insured 
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B also has a claim against the insurance company for collision 
loss. C, the driver of B’s automobile at the time of the accident, 
also has a claim against the same insurance company for medical 
payments, under the provisions of the same policy of insurance. 

Thus, the claims of B and C against the insurance company arise 

out of contract, and the claim of A, against the insurer (and 

therefore also against C, the driver of the automobile) arises out 

of tort. 

Query: May X represent A, B and C against the insurance 

company ? 

The Committee applies the provisions of Canon 6 of the Canons of 
Professional Ethies of this Association, and particularly: “It is unprofes- 
sional to represent conflicting interests, except by express consent of all 
concerned given after a full disclosure of the facts.” 

The Committee is of the opinion that B and C may not be separated 
in a legal sense from the insurance company in such a way that there 
would not be a conflict with A. 

B would be in an embarrassing position because the suit for damages 
would be against him and the conflict arises because he has himself a suit 
against the insurance company, and the company may very well assert 
as a defense the lack of cooperation. 

In such a situation, consent of the parties does not cure the conflict 
of interest, nor meet the intent and philosophy behind the express con- 
sent clause of Canon 6. (See Opinion # 102.) 

Thus, the Committee is of the opinion that X may not represent B 
and C, in addition to A, against the insurance company. 





Opinion # 119 

The opinion of the Committee is requested as to the propriety of the 
following : 

May a practicing attorney, who is also an Assistant District 

Attorney, indicate on his professional letterhead, which is used 

in the course of his private practice, the caption ‘‘ Assistant 

District Attorney ?’’ 

The Committee is of the opinion that such a caption is in violation 
of Canon 27 and is therefore prohibited. 


Opinion # 120 

The opinon of the Committee is requested as to the propriety of the 
following : 

May an attorney who is a member of the Bars of several states 

so indicate by caption on his letterhead and professional calling 

card? 

The Committee is of the opinion that such a caption is in violation of 
Canon 27, and is therefore prohibited. 


Opinion # 121 
The opinion of the Committee is requested as to the propriety of the 
following : 
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May a law firm caption its letterhead ‘‘Municipal and Cor- 

porate Bonds Prepared and Examined’’? 

In the opinion of the Committee such a caption is in violation of 
Canons 27, 43 and 44 and is therefore prohibited. 


Opinion # 122 

The opinion of the Committee is requested as to the propriety of the 
following : 

May an attorney caption his stationery ‘‘Immigration and Natu- 

ralization’’? 

It is the opinion of the Committee that such a caption is in violation 
of Canons 27, 43 and 44 and is therefore prohibited. 


Opinion # 123 

The opinion of the Committee is requested as to the propriety of the 
following: 

May a law firm caption its letterhead ‘‘Municipal and Cor- 

porate Bonds’’? 

It is the opinion of the Committee that the caption referred to is in 
violation of Canons 27, 43 and 44, and is therefore prohibited. 


Opinion + 124 
The Committee understands the substance of the inquiry to be as 
follows: 
A, a female, employs X to represent her in a suit for separation 
from bed and board. Upon confirmation of a default judgment, 
A testified that she had not become reconciled with her husband 
nor had there been any marital relations with him subsequent to 
the filing of the suit. Judgment of separation was rendered in 
favor of A. 
Subsequently, A informed X that she was pregnant as the result 
of marital relations with her husband subsequent to the filing of 
the suit for separation; that such information was being conveyed 
by A to X for the purpose of further proceedings in the matter, 
and A desires that X continue to represent her. 
An advisory opinion is requested from the Committee with regard 
to: 
(1) The obligation of X to inform the Court of the perjured 
testimony. 
(2) The duty of X not to divulge any information revealed to 
him by A. 
(3) Whether it would be unethical for X to continue to represent 
A in further proceedings in the matter, without revealing 
to the Court the fact of the perjured testimony. 
(4) Whether, if X does not continue to represent A, it would be 
unethical for X not to reveal to the Court his knowledge of 
the perjured testimony. 
The Committee resolves all four questions by the application of the 
terms and provisions of Canon 6, which requires that a lawyer hold in- 
Continued on Page 254 
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Proposed Amendments to the Uniform Rules 
Louisiana Courts of Appeal 


The following proposed amendments to the Uniform Rules for the 
Louisiana Courts of Appeal were approved by a Revision Committee meet- 
ing in New Orleans, Louisiana, January 21, 1961. The Revision Commit- 
tee, composed of Judge Robert S. Ellis, Jr., Judge George W. Hardy, Jr., 
Judge Albert Tate, Jr., and Judge Richard T. McBride, decided that in 
order to obtain comments and suggestions on the proposed changes, the 
latter should be submitted to the Louisiana State Bar Association and the 
Louisiana Clerks of Court Association. Attorneys and clerks of court are 
urged to forward their suggestions to C. Jerre Lloyd, Judicial Adminis- 
trator, Supreme Court Building, New Orleans 12, La. The proposed 
amendments, together with any suggested changes, will be presented to 





the Conference of Appellate Judges in March or April of 1961. 


(Note: Only portions of the Uni- 
form Rules pertinent to the pro- 
posed amendments are set out be- 
low. The proposed modifications 
are in italics.) 


Rule II 
Docketing of Cases 


Cases will be docketed in the or- 
der in which they are filed; and no 
motion or application, except such 
as may be heard in open court, will 
be entertained or considered, un- 
less previously filed, numbered and 
docketed. Upon filing of the trans- 
cript of appeal the clerk of each 
court shall immediately notify coun- 
sel, in writing, of the date of such 
filing. 


Rule VI 
Motions, Pleadings, Agreements 
of Counsel, and Instructions 
to Clerk 


Section 2. All pleadings filed 
originally in this court, such as a 
motion to dismiss an appeal, or an 
answer to an appeal, shall be filed 
in quintuplicate; . 

Section 4. In every instance in 
which these rules require the serv- 





ice of pleadings, briefs, etc., wpon 
opposing counsel such documents 
must be legible copies thereof. 


Rule IX 
Briefs 


Section 3. The brief on behalf of 
appellant or relator shall set forth 
a succinct syllabus or statement of 
the principles of law relied upon 
with corresponding citations of 
authority; a concise statement of 
the case; a specification of the 
alleged errors relied upon, and an 
argument confined strictly to the 
issue of the case, free from un- 
necessary repetition, giving accu- 
rate citations of the pages of the 
transcript and of the authorities 
cited. 

(Note: The new text of Section 8 

was formerly in the Appendix, Sec- 

tion 7. The former text of Section 

8 appears in Section 10 below.) 

Section 8. In the case of briefs 
sent through the mail, the filing 
shall be deemed to be timely when 
the postmark shows that the brief 
was mailed on or before the due 
date. 
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(Note: The new text of Section 9 
was formerly in the Appendix, Sec- 
tion 7. The former Section 9 ap- 
pears in Section 12 below.) 

Section 9. Upon written applica- 
tion made prior to the time the 
brief is required to be filed, and 
upon proper showing acceptable to 
the court, delay will be granted for 
the filing of the briefs; but the 
hearing and determination of the 
appeal will not on that account be 
retarded. 


Section 10. Failure to file briefs 
timely in accordance with the above 
provisions shall forfeit the right of 
the party so failing to orally argue 
the case before the court. 

(Note: The text of Section 11 was 


» 


formerly in Section 7 of the Appen- 

diz.) 

Section 11. In cases specially as- 
signed for argument, advance filing 
of briefs shall be made as may be 
ordered by the Court. 


Section 12. Supplemental briefs 
on the merits, or briefs in support 
of motions, or petitions for super- 
visory writs, may be filed at any 
time, with leave of the court. 


Rule XI 
Rehearing 


Section 1. Notice of judgements 
of the court will be delivered per- 
sonally, or by certified or registered 
mail, by the clerk of court to at 
least one of counsel for each of the 
parties litigant, and applications 
for rehearing and briefs in support 
thereof must be filed in quintuple 
copies on or before the fourteenth 
calendar day after (but not includ- 
ing) the date of such delivery in 
person or by deposit in the U.S. 
mail, and no extension of time 
therefor shall be granted... . 
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Rule XII 
Remedial Writs 

Section 4. 

(5) A legible copy of the order 
or ruling complained of, 
if it be a written order or 
ruling. 

(6) A legible copy of the 
judge’s reasons for his or- 
der or ruling, if he vave 
written reasons. 

(7) Legible copies of the plead- 
ings on which the order 
or ruling was founded. 


Rule XVI (New) 
Appeals From Final Decisions of 
Civil Service Commissions 


Section 1. An appeal, limited to 
the review of questions of law, 
shall lie to this Court on all final 
decisions of Civil Service Commis- 
sions. A decision shall be final on 
the date the Commission files its 
written decision disposing of the 
case with the Director of Person- 
nel if no timely application for re- 
hearing is made to the Commission. 
When an application for rehearing 
(if such action is permitted by rule 
of the Commission involved) has 
been applied for timely, a decision 
shall be final when the Commission 
files its written denial thereof with 
the Director of Personnel. either 
with or without reasons, or when 
the Commission files its written de- 
cision disposing of the case with 
the Director of Personnel after the 
rehearing. To be timely, an appli- 
cation for rehearing must be filed 
with the Director of Personnel with- 
in ten (10) days of the date the 
Commission’s decision is filed. Only 
one such application for rehearing 
will be considered in any appeal. 
Every application for rehearing 
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shall contain a certificate that a 
copy thereof has been served on 
the opposing party or parties by 
delivery or by mailing a copy there- 
of to the last address of record. 


Section 2. An application for an 
appeal to this Court shall be made 
to the Commission in writing with- 
in thirty (80) days after the date 
of filing of the Commission’s final 
decision with the Director of ‘Per- 
sonnel. The Director of Personnel 
shall. within twenty-four (24) 
hours, notify all parties to the con- 
troversy by United States mail at 
the last known address of each of 
the filing of the Commission’s de- 
cisions, 

Section 3. Every application for 
an appeal to this Court shall in- 
clude an Assignment of Errors, 
which shall set out separately and 
particularly each error of law as- 
serted and a designation of the 
portions of the record desired to 
be incorporated into the transcript. 
Within five (5) days after filing 
of the application for appeal, any 
other party to the appeal may file 
a designation of additional por- 
tions of the record to be included 
for a proper review of the questions 
of law comprised within the As- 
signment of Errors. The Director 
of Personnel shall transmit to this 
Court as a transcript of the record 
only the portion so designated. 
Costs for the inclusion of any un- 
necessary part of the record in any 
transcript may be assessed against 
the party requiring such inclusion. 
If by written stipulation filed with 
the Director of Personnel, all par- 
ties agree on the portions of the 
record to be ineluded in the tran- 
script. only such portion shall be 
included. In all cases the applica- 


tion for the appeal, the Assign- 
ment of Errors, the designation of 
the record and the bond shall be 
copied into the transcript. The Di- 
rector of Personnel shall certify 
the correctness of the transcript. 


Section 4. Every appellant shall 
file with his application for an ap- 
apeal to this Court a bond for 
costs in the sum of One Hundred 
dollars ($100.00) in favor of the 
Commission. 

Section 5. The Director of Per- 
sonnel of the Commission shall en- 
dorse on every application for an 
appeal to this Court the date of 
its presentation and shall fix the 
return date, which shall not be 
more than sixty (60) days from 
said date. 

Section 6. No appeal to this 
Court shall stay execution of the 
decision of the Cmmission, unless 
otherwise ordered by this Court. 

Section 7. All other rules of 
this Court and all laws regulating 
appeals to this Court, not incon- 
sistent with the foregoing, shall be 
applicable to appeals taken to this 
Court under Article XIV, Section 
15 of the Constitution, as amended 
by Act 18 of 1952. 


Rule XVII 

Appendix 
Rule IX Briefs 
Section 2. 

IN THE FIRST, SECOND AND 
THIRD CIRCUITS briefs may be 
printed or multilithed in pamphlet 
or book form, in paper covers, 6x9 
inches in size, or they may be 
typewritten or multilithed on sta- 
tionery either letter or legal size. 
If briefs are typewritten, the copies 
shall be composed of one original, 
written on bond stationery, and 
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four completely legible copies there- 
of. <All typewritten briefs must be 
double-spaced, except for matters 
customarily single-spaced and in- 
dented. 


(Note: Deleted matter now appears 
in Sections 8, 9 and 11 of Rule IX.) 


Section 7. 

IN THE FIRST AND FOURTH 
CIRCUITS in all cases, save those 
specially assigned for argument or 
those submitted by mutual consent, 
the appellant’s brief shall be filed 
not later than fifteen days before 
that fixed for the argument of the 
case and the appellee’s brief shall 
be filed not later than five days 
before the date fixed for the argu- 
ment and, in both instances, the 
briefs shall be accompanied by a 





certificate showing that a copy was 
delivered or mailed to the opposing 
counsel, or to the opposing litigant 
or litigants, if not represented by 
counsel. If the appellant’s brief is 
not filed within the time specified, 
it will suffice for the appellee to 
file his brief at any time before 
the case is called for argument. 

IN THE SECOND AND THIRD 
CIRCUITS in all cases the brief 
on behalf of appellant shall be filed 
not later than twenty-five calendar 
days after the filing of the tran- 
script of appeal in such courts, and 
the brief of appellee shall be filed 
within twenty days from date of 
service of appellant’s brief, but in 
any case not more than forty-five 
calendar days after the filing of 
the transcript... . 








LEGAL SECRETARY’S HANDBOOK 
(LOUISIANA) 
Compiled and Published 
by 
Shreveport Legal Secretaries Association 
Member of National Association of Legal Secretaries 
Beautiful looseleaf book, printed on legal size paper, displaying legal instru- 
ments in the exact form as actually produced in law offices of Louisiana — Com- 
piled by experienced, active Legal Secretaries — a truly LIVE BOOK — Ap- 


proved by Louisiana Attorneys — Accepted as Textbook material by leading 
Business Schools of Louisiana. First Printing of First Edition. 


Price $10.25 (State Tax Included). 


Shreveport Legal Secretaries Association 
C/O Mrs. Grace C. Zeigler, Trustee 

P. O. Box 756 

Shreveport, Louisiana 


[) Find check enclosed for $__._____ 


CL) 2 to cover _______ copies of the 
Legal Secretary’s Handbook (Louisiana). 





(] Please ship and bill me for _ — copies of the Legal Secretary's 


Handbook (Louisiana). 
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ABA Approved Law Lists 


The publishers of the following Law Lists and Legal Directeries have 
received Certificates of Compliance from the Standing Committee on Law 
7 Lists of the American Bar Association for their 1961 editions. 

In issuing a certificate of compliance to a publisher, the ABA Stand- 
a ing Committee on Law Lists certifies only that in publishing the names 
| of attorneys at law the publisher has complied with the Rules and 
Standards as to Law Lists of the American Bar Association. The Com- 
mittee expresses no opinion as to the financial condition of the publisher, 
and makes no estimate of the productivity or value of the publication to 





subseribers or listees. 
Commercial Law Lists 


A.C.A. List 
Associated Commercial Attorneys 
List 
165 Broadway 
New York 6, New York 


American Lawyers Quarterly 
The American Lawyers Company 
Suite 1417 East Ohio Building 
Cleveland 14, Ohio 


The B. A. Law List 
The B. A. Law List Company 
415 Colby-Abbot Building 
Milwaukee 2, Wisconsin 


The Clearing House Quarterly 
Attorneys’ National Clearing 
House Co.. 
3539 Hennepin Avenue 
Minneapolis 8, Minnesota 


The Columbia List 
Columbia Directory Company, 
Ine. 
320 Broadway 
New York 7, New York 


The Commercial Bar 
The Commercial Bar, Inc. 
921 Fifth Avenue 
New York 17, New York 
The C-R-C Attorney Directory 


The C-R-C Law List Company, 
Ine. 





15 Park Row 
New York 38, New York 


Forwarders List of Attorneys 
Forwarders List Company, Ince. 
38 South Dearborn Street 
Chicago 3, Illinois 


The General Bar 
The General Bar, Inc. 
The Bar Building 
36 West 44th Street 
New York 36, New York 


The International Lawyers 
International Lawyers Company, 
Ine. 
33 West 42nd Street 
New York 36, New York 


The National List 
The National List, Ine. 
122 East 42nd Street 
New York 17, New York 


Rand McNally List of Bank 
Recommended Attorneys 
Rand MeNally & Company 
P. O. Box 7600 
Chicago 80, Illinois 


Wright-Holmes Law List 
Wright-Holmes Corporation 
225 West 34th Street 
New York 1, New York 














































































General Law Lists 


American Bank Attorneys 


Capron Publishing Corporation 


8 Grove Street 


Wellesley 81, Massachusetts 


The American Bar 


The James C. Fifield Company 


121 West Franklin 
Minneapolis 4, Minnesota 


The Attorneys’ Register 
The Attorneys’ Register 
Publishing Co., Ine. 
Munsey Building 
Baltimore 2, Maryland 


The Bar Register 


The Bar Register Company, 


One Prospect Street 
Summit, New Jersey 


Campbell’s List 
Campbell’s List, Inc. 
Campbell Building 
905 Orange Avenue 
Winter Park, Florida 


International Trial Lawyers 
Directory Publishers, Ine. 
84 South Cherry Street 
Galesburg, Illinois 


The Lawyers Directory 
The Lawyers Directory 
Publishers 
607 East Market Street 
Charlottesville, Virginia 


The Lawyers’ List 
The Law List Publishing 
Company, Ine. 
521 Fifth Avenue 
New York 17, New York 


Markham’s Negligence Counsel 
Markham Publishing Corporation 


Markham Building 
66 Summer Street 
Stamford, Connecticut 
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Russell Law List 
Russell Law List 
35 Grove Street 
New Canaan, Connecticut 


General Legal Directory 


Martindale-Hubbell Law Directory 


Martindale-Hubbell, Inc. 
One Prospect Street 
Summit, New Jersey 


Insurance Law Lists 


Best’s Recommended Insurance 


Attorneys 


Alfred M. Best Company, Inc. 


75 Fulton Street 
New York 38, New York 


Hine’s Insurance Counsel 


Hine’s Legal Directory, Inc. 
P. O. Box 71, 443 Duane Street 


Glen Ellyn, Illinois 


The Insurance Bar 
The Bar List Publishing 
Company 
State Bank Building 
Evanston, Illinois 


Underwriters List of Trial Counsel 
Underwriters List Publishing 


Company 
308 East Eighth Street 
Cincinnati 2, Ohio 


Probate Law Lists 


The Probate Counsel 
Probate Counsel, Ince. 


First National Bank Building 


Phoenix, Arizona 


Sullivan’s Probate Directory 


Sullivan’s Probate Directory, 


Ine. 
84 South Cherry Street 
Galesburg, Illinois 
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State Legal Directories 


Publisher — The Legal Directories 
Publishing Co., Inc., 1072 Gay- 
ley Ave., Los Angeles 24, Calif. 


Alabama, Florida and Georgia 
Legal Directory 


Arkansas, Louisiana and 
Mississippi Legal Directory 


Carolinas, Virginias and Distriét 
of Columbia Legal Directory 


Illinois Legal Directory 
Indiana Legal Directory 
Iowa Legal Directory 

Kansas Legal Directory 


Kentucky and Tennessee Legal 
Directory 


Michigan Legal Directory 


Minnesota, Nebraska, North 
Dakota and South Dakota 
Legal Directory 


Missouri Legal Directory 


Mountain States Legal Directory 
(For the States of Colorado, 
Idaho, Montana, New Mexico, 
Utah and Wyoming) 


New England Legal Directory 


(For the States of Connecticut, 


Maine, Massachusetts, New 
Hampshire, Rhode Island and 
Vermont) 


New York, Delaware, Maryland 


and New Jersey Legal Directory 


Ohio Legal Directory 
Oklahoma Legal Directory 


Pacific Coast Legal Directory 
(For the States of Alaska, 





Arizona, California, Hawaii, 
Nevada, Oregon and Wash. ) 


Pennsylvania Legal Directory 

Texas Legal Directory 

Wisconsin Legal Directory 
Foreign Law Lists 


Butterworths Empire Law List 
Butterworth & Company 
(Publishers) Ltd. 
88 Kingsway 
London, W. C. 2, England 


Canadian Law List 
Canada Law Book Company 
76 Pearl Street 
Toronto 1, Ontario, Canada 


Carswells Directory of 

Canadian Lawyers 
The Carswell Company Limited 
145-149 Adelaide Street West 
Teronto 1, Ontario, Canada 


The International Law List 


L. Corper-Mordaunt & Company 


Pitman House, Parker Street 
London, W. C,. 2, England 


Kime’s International Law 
Directory 
Kime’s International Law 
Directory, Ltd. 
107 St. Alban’s Road 
Watford, Herts., England 


BUSINESS 


NNOUNCEMENTS 
. Bae 


DEWBERRY ENGRAVING CO. 


807 SO. 20th ST., BIRMINGHAM 5,ALABAMA 











Committee on Continuing Professional Education 
Holds Two-Day Institutes 



















A series of institutes to familiarize attorneys with the new Code 
of Civil Procedure, which became effective January 1. 1961, was held 
throughout the state last fall. 


The two-day institutes, prepared by the LSBA’s Committee on Con- 
tinuing Professional Education, were held in Baton Rouge, Monroe, New 
Orleans, Shreveport and Lafayette. The Lafayette institute was held in 
conjunction with the 10th Conference of Local Bar Organizations. 


Participating in the institutes were Henry G. McMahon, professor of 
law at Louisiana State University ; Leon D. Hubert, and Leon Sarpy, New 
Orleans. and State Senator Adrian Duplantier. 


The new code was written as a project of the Louisiana State Law 
Institute and was coordinated by Professor MeMahon. 


T. Haller Jackson, Jr., Shreveport, chairman of the Committee on 
Continuing Professional Education, presided over the institute sessions. 





Shown (from left) are Leon Hubert, Leon Sarpy, Adrian G. Duplantier, 
and Henry G. McMahon, lecturers at the Institutes on the new Code of 
Civil Procedure recently held in Baton Rouge, Monroe, New Orleans, 
Shreveport and Lafayette. 
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CHIEF JUSTICE FOURNET HONORED: 


Twenty-Fifth Anniversary 


Chief Justice John B. Fournet recently celebrated his twenty-fifth 
anniversary of his election to the Supreme Court. He was presented with 
plaques, from the Jefferson Davis Bar Association, the New Orleans Bar 
Association and the Junior Bar Section of the LSBA, at banquets given 


in his honor on this occasion. 


Jefferson Davis Parish Bar 

An estimated 250 persons greeted 
Chief Justice Fournet at a testi- 
monial dinner at the Country Club 
in Jennings in early July. 

The gathering was sponsored by 
the Jefferson Davis Bar Associa- 
tion which presented the Chief Jus- 
tice with a parchment scroll bear- 
ing the signatures of those present. 

Master of Ceremonies for the 
dinner was Minos D. Miller, Jr., 
Judge of the 31st Judicial District, 
who introduced visiting jurists and 
other euests. 

New Orleans Bar 

In late November, the New Or- 
leans Bar Association honored the 
Chief Justice at a banquet held in 
New Orleans. Outgoing President 
Eugene D. Saunders presented 
Chief Justice Fournet with an in- 
scribed plaque as a memento of 
their appreciation. 

Mid-Winter Meeting 

At the Mid-Winter Meeting of 
the State Bar Association, held in 
Lafayette. in early December, the 
Junior Bar Section of the LSBA 
presented the Chief Justice with 
an inscribed plaque from that See- 
tion. Chairman William D. Brown 
of Monroe made the presentation. 


Chief Justice’s Remarks 
In accepting the plaque from the 
New Orleans Bar. Chief Justice 
Fournet said: “I accept the honor 





you have accorded me tonight with 
great humility, but must, in all 
honesty, give credit where credit is 
due with respect to the revolution- 
ary changes in the structure and 
jurisdiction of our courts.” 

The Chief Justice said that “the 
new system that will mean so much 
in eliminating undue delay in the 
final disposition of litigations could 
not have been accomplished with- 
out the wholehearted cooperation 
of all the judges and lawyers of 
the state, and particularly the 
many who so unselfishly labored 
without compensation as members 
of the committees and organiza- 
tions that worked tirelessly to iron 
out the details this change-over 
necessitated from the inception of 
the idea to the final reality of that 
idea on July 1, 1960. 

“It is the lawyers and judges of 
the state, therefore, that I would 
salute tonight.” 

In accepting the plaque from the 
Junior Bar Section, Chief Justice 
Fournet said he began his judicial 
duties with a resolve to do every- 
thing within his power to bridge 
the gap that existed between bench 
and bar and “bring about a closer 
relationship and fraternal spirit be- 
tween the judges and the lawyers 
of the state, so that therefrom 
might evolve the feeling we to- 
gether — and not on opposite sides 


Continued on Page 252 
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Judge Minos D. Miller, Jr., 3lst Judicial District, of Jennings, presents to 
Chief Justice Fournet a parchment scroll bearing the signatures of Jeffer- 
son Davis Parish friends who honored him with a testimonial dinner in 
Jennings on July 2nd. 
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Sirgo-Links 


SOUTHERN PRINTING 


Company, Inc. 


411 Tchoupitoulas Street 
New Orleans 12, Louisiana 
Telephone JAckson 2-4131 


Printers of Louisiana Bar Journal 























New Admissions to the Bar 


Forty-six graduates of Louisiana schools of law were admitted to 
the Louisiana Bar at special ceremonies Feb. 15 at the Louisiana Supreme 
Court Building. 

Solomon 8. Goldman, New Orleans, member of the Committee on Bar 
Admissions, representing Frank McLoughlin, Chairman of the committee, 
introduced the applicants. The oath of admission was administered by 
Val J. Courville, Clerk of the Supreme Court. 

Presenting addresses of welcome to the new members of the bar were 
the Honorable Joe W. Sanders, Associate Justice of the Supreme Court; 
Richard B. Sadler, Jr., President of the Louisiana State Bar Association ; 
William D. Brown, Chairman of the Junior Bar Section of the state bar, 








and Peter H. Beer, representing the American Bar Association. 


Remarks by Judge Sanders 


Justice Sanders told the new 
members of the bar that they were 
entering the legal profession at a 
time when the country is in peril— 
from without and within. 

“From without we are threat- 
ened by the Godless philosophy of 
Communism which has engulfed 
one-sixth of the earth’s surface and 
one-third of its population. Even 
now, these alien forces of material- 
ism and oppression are probing at 
the weak points of the free world. 
From within, we are afflicted with 
a dry rot of physical and moral 
softness so sensationally demon- 
strated by the wide prevalence of 
crime and delinquency.” 

Justice Sanders emphasized two 
essentials the new attorneys would 
need in their legal careers — high 
ethical standards and_ professional 
competence. 

“High ethical standards grow out 
of the recognition, or rather the 
strong conviction, that the legal 
profession is no mere craft for 
earning a livelihood, it is a dedi- 
cated profession, a vocation where 
the ideal of service is paramount.” 
Justice Sanders said. 





“It is your duty as lawyers, as 
officers of the court, to promote 
justice and to serve your fellow 
man. This is your high calling.” 

Justice Sanders said that the sec- 
ond essential, professional compe- 
tence, embraces the sum total of 
the finest and best qualities of a 
lawyer: ability, skill, industry, 
ideals and imagination. 

“Through its program of con- 
tinuing legal education, the Louisi- 
ana State Bar Association will aid 
you in your unremitting search for 
competence in the law.” 

Remarks by LSBA President 

Mr. Sadler reminded the new 
members that as professional men, 
they would occupy a position of re- 
spect and dignity in the eves of the 
general public. 

“As lawyers, your conduct and 
activities are regulated by a code 
of ethics far more strenuous and 
rigid than any such rules of con- 
duet upon most members of the 
business world. This is only natu- 
‘al in view of the tremendous trust 
placed in you as practicing attor- 
nevs and as officers of the court, a 
trust that carries with it the duty 

Continued on Page 250 
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If you are interested in becoming a member of any of the Sections set out 
below, fill in the application blank pertaining to that particular Section, and 
send your check, in proper amount, to the offices of the Louisiana State Bar 
Association, 101 Supreme Court Building, 301 Loyola Avenue, New Orleans 12. 














MEMBERSHIP APPLICATION 
Section on Insurance, Negligence and Compensation Law 


NAME 





ADDRESS = CITY. = = 








FIRM 

I enclose $5.00 to cover my membership dues in the Section on Insurance, 
Negligence and Compensation Law, Louisiana State Bar Association, for 
1961-62. Please enroll my name in the membership of this Section. 





(Please type or print) 





Signature 








MEMBERSHIP APPLICATION 
Section on Taxation 


NAME a a 





ADDRESS tines: 6. (: (Cee 








FIRM ee ee 
I enclose $5.00 to cover my membership dues in the Section on Taxation, 
Louisiana State Bar Association, for 1961-62. Please enroll my name in 
the membership of this Section. 








(Please type or print) 
Signature 

















MEMBERSHIP APPLICATION 
Section on Trust Estates, Probate & Immovable Property Law 


NAME pe Se caer ee SO te 





ADDRESS Se. SESE eee eee en 








FIRM 


I enclose $200 to cover my membership dues in the Section on Trust 
Estates, Probate & Immovable Property Law, Louisiana State Bar Asso- 
ciation, for 1961-62. Please enroll my name in the membership of this 
Section. 


(Please type or print) 





Signature 
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John T. Campbell is serving his 
second term on the Board and is 
the Board’s represeuiative from the 
Fourth Congressionai District. 

Born in Castor, Louisiana, Mr. 
Campbell received his early educa- 
tion in the schools in Castor. He 
received his LL.B. from Louisiana 
State University in 1926 and was 
admitted to the Bar that same year. 
While in college he was a member 
of Phi Delta Phi and Francois Mar- 
tin Legal Fraternities. 

Mr. Campbell is the senior part- 
ner in the law firm of Campbell, 
Campbell and Marvin in Minden, 
Louisiana, where he has practiced 
since his admission to the Bar. 

He has been active in various 
civic and religious affairs in Min- 
den and has served in various posi- 
tions in the Webster Parish Bar 
Association. His present activities 
include membership in the Blue 
Lodge of the Masonie Order, Min- 


Meet Your Board of Governors 





JOHN T. CAMPBELL 


den Lions Club, Chamber of Com- 
merece, and the Official Board of 
the First Methodist Church. 

Mr. Campbell is married to the 
former Mary Hays of Castor and 
they have one daughter. Mrs. 
Charles A. Marvin. 

















Phone JA 2-4592 





“Better Be Safe--- Than Sorry” 


STEWART TITLE 
LOUISIANA, INC. 


Representing 


STEWART TITLE GUARANTY CO. 


Title Insurance — Escrow 


New Orleans 12, La. 


Customer Parking 


1825 Commerce Bldg. 














Leonard C. Wise was elected to 
the Board from the Third Congres- 
sional District and is serving his 
first term on the Board. 

Born in Morgan City, Louisiana, 
Mr. Wise was educated at Holy 
Cross High School in New Orleans. 
He received his LL.B. degree in 
1928 from Loyola University in 
New Orleans, and was admitted to 
the Bar that same year. 

Mr. Wise practices in Morgan 
City and has been Attorney for 
that City since 1940. 

He is presently a member of the 
16th Judicial District, Louisiana 
State and American Bar 
tions. He is past president of the 
Morgan City Rotary Club, and a 
Director of the Citizens National 
Bank of Morgan City. 

Mr. Wise is married to the 
former Mary Catherine Pennington, 


Associa- 


roadwater 


Dial 436-4664 


LEONARD C. WISE 
and they have one son, Charles L. 
Wise, D.D.S., and two daughters, 
Eugenia Adelaide and Mrs. Mary 
Catherine Gray. 


Y 
each / 
Motor Hotel and Cottages 


TWX: BLX1- 164 


BILOXI, MISSISSIPPI 





John J. McAulay is serving his 
seventh term on the Board and is 
Loyola University Law School’s 
representative to the Board. 

A native Oklahoman, he prepped 
at St. Joseph’s in Muskogee. He 
was awarded his A.B. and LL.B. 
degrees in 1936 and 1940, by Loyola 
in New Orleans. He won the degree 
of LL.M. from Harvard Law School 
in 1942. 

Mr. McAulay was admitted to the 
Louisiana Bar in 1940, and joined 
the faculty at Loyola Law School 
the same year as instructor. He 
has remained with that faculty 
since, and has attained the rank 
of full professor of law. 

From 1942 to 1946, he served in 
the U.S. Army, and was discharged 
with the rank of Technical Ser- 
geant. 

He has served as faculty editor 
of the Loyola Law Review, as a 


member of the Committee on Publi- 
cations of the Louisiana Bar Jour- 
nal, and as a member of the Ad- 
visory Committee of the Journal of 


Legal Education. Additionally, he 
is the author of the article The 
Patent Monopoly and the Anti- 
Trust Laws, Loyola Law Review, 
1950. He was a reporter for the 
Statutory Revision Project, Louisi- 
ana State Law Institute. 


JOHN J. McAULAY 


Mr. MeAulay is a member of the 
American Judicature Society, of 
the American, Louisiana State and 
New Orleans Bar Associations, and 
of the Council of the Louisiana 
State Law Institute. He is also a 
member of the Knights of Colum- 
bus, of the Governing Committee 
of the Law Alumni of Loyola, and 
Chairman, Conference of Jesuit 
Law Schools, 1960. 

Mr. MeAulay is married to the 
former Lydia Mae Knobloch of New 
Orleans, and they reside in New 
Orleans. 





“TIME IS OF THE ESSENCE” 


a thorough and accurate jo 


dependable and accurate service. 


jam, call— 


430 CHARTRES STREET 





While this is an important principle in certain types of contractual cases, this 
phrase may be of extreme importance to the lawyer in his every day practice, i.e., 
in the preparation and printing of a brief. 

Often, for various reasons, a lawyer cannot dictate his brief until the last possible 
moment. Then comes the — of can it be printed in time and, if so will it be 


The answer is yes if your brief is sent to the right place. Because of our many 
ears experience in this field and, more important, due to the fact that brief print- 
g is our business, our specialty, and not just a fill in, we are able to render fast, 


_ Remember, our service includes picking up your copy, 
fied attorney, filing and service on opposing counsel. So, the next time you’re in a 


MONTGOMERY & CO. 
“The Brief Specialists” 


oof-reading by a quali- 


PHONE 523-1141 
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rN HEAKP AROUND THE DISTRICTS 


Connolly Appointed Commissioner 


George C. Connolly, Jr., New Or- 
leans attorney, has been appointed 
commissioner of the Civil District 
Court. Mr. Connolly succeeds Mose- 
man R. Simoneauz. 


Law Firm Announcements 


The New Orleans law firm of 
Reuter & Reuter announced that 
Patrick M. Schott is now a partner 
in that firm and the name of the 
firm has been changed to Reuter, 
Reuter & Schott .. .Mr. Charles D. 
Viccellio has become a partner in 
the firm of Plauche & Stockwell, 
Lake Charles . . . The Franklin 
law firm of Bauer & Bauer an- 
nounced that Charles W. Darnall, 
Jr., Robert M. Fleming, and Carl 
W. Bauer have become members of 
that firm and that the firm name 
has been changed to Bauer, Darnall 
& Fleming ... Sholars, Gunby and 
Guthrie, Monroe, announce the 
change of the firm name to Sholars, 
Gunby and Albritton because of 
Allen B. Guthrie withdrawing as a 
partner of the firm to practice 
alone... Talley, Anthony & 
Hughes, Bogalusa, announced that 
Richard F. Knight has become a 
member of their firm and the firm 
name is now Talley, Anthony, 
Hughes & Knight. 


Local Bar Associations 
Elect New Officers 


The Shreveport Bar Association 
at a recent meeting elected the fol- 
lowing officers: Robert Roberts, Jr., 
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President ; Vernon W. Woods, First 
Vice-President; 7. Haller Jackson, 
Jr., Second Vice-President; Robert 
U. Goodman, Secretary-Treasurer. 
At a meeting of the 4th Judicial 
District Parish Bar  Assocvation, 
Robert Easterling was elected Presi- 
dent; Jesse D. McDonald, Viee- 
President, and Robert Curry, See- 
retary-Treasurer. The Alexandria 
Bar Association recently elected the 
following officers: George B. Hall, 
President ; Donald M. Garrett, Vice- 
President; Lewis O. Lauve, Seere- 
tary-Treasurer. At its meeting held 
recently the Southwest Louisiana 
Bar Association elected A. Lane 
Plauche, President; J. Fred Patin, 
Vice-President, and William L. Me- 
Leod, Jr., Secretary-Treasurer. Mor- 
ris G. Becnel, Clarence Frost and 
Norman J. Pitre were recently 
elected President, Vice-President 
and Secretary-Treasurer, respective- 
ly, by the 29th Judicial Disrict Bar 
Association. The Washington Par- 
ish Bar Association at its meeting 
in January elected Walton O. Seal, 
President; A. Clayton James, Jr., 
Vice-President, and Jim W. Rich- 
ardson, Jr., Secretary-Treasurer. 


Bar Admissions Committee 


Richard A. Anderson, Lake 
Charles, has been appointed a mem- 
ber of the Bar Admissions Com- 
mittee of the LSBA to fill the un- 
expired term of Samuel W. Plauche, 
Lake Charles, resigned. 
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Annual Legal Check-Up... 

Continued from Page 212 

dence between client and attorney. The client must understand that he 
ean safely entrust his attorney with confidential information and that 
the information must be complete and accurate if the attorney is to give 
the client his best possible service. 

Once this feeling of confidence is established, full disclosure of all 
necessary information will follow. Once the attorney has this informa- 
tion, he can then make use of the Annual Legal Check-Up. With the in- 
formation furnished by his client, the attorney can fill out the check-up 
questionnaire furnished by the*state bar, or his own variation of the ques- 
tionnaire. This will give him a thorough picture of his client’s business 
and non-business affairs, and if any immediate changes or remedies are 
indicated to head off possible future difficulties for the client, the attor- 
ney is in a position to make concrete recommendations. 

Upon solution of any problems brought up in his first study of the 
questionnaire, the attorney should impress upon the client the need for 
a yearly review of the client’s business and domestic situation, and should 
even go so far as to make a definite appointment for the next Annual 
Legal Check-Up. 

Conclusion 

To conclude, the Annual Legal Check-Up is not a program aimed 
solely at the client with large holdings or complicated business arrange- 
ments. It is also designed for the “average” client — the man with a home 
and a mortgage, or who wants to buy or sell a home; the client with a 
small business; the taxpayer who cannot use the short form income tax 
return; the father who wants to plan a secure future for his family. 

These “average” clients who only see lawyers when they need such 
services as preparations of wills or representation in court must be made 
aware of the increasing complications in doing business and protecting 
themselves and their families and of the necessity of the Annual Legal 
Check-Up. 





PATRONIZE OUR 
ADVERTISERS 


The advertisers in this Journal are deserving of the full sup- 
port of the LSBA membership. Each is skilled in the service to be 
rendered, or the product to be sold is one of the best available. Your 
support of their services and products is only reciprocal to their be- 
lief in this profession and its support. 

















New Admissions ... 

Continued from Page 243 
to uphold at all times the dignity 
of the profession and of the courts.” 

He emphasized the need for ac- 
tive participation in local, state 
and American bar associations. 

“It is only through the organized 
bar that lawyers can maintain the 
position to which they are entitled 
to as world leaders. Without an 
organized bar, there would be very 
little, if any, control over the prac- 
tices and methods of our profes- 
sion,” he said, and added that 
“through membership in your local, 
state and American bar associa- 
tions, you can best acquire influ- 
ence, trust, respect and financial 
rewards from your profession.” 
Remarks by Junior Bar Chairman 

Mr. Brown, speaking on the role 
of the Junior Bar Section in profes- 
sional activities, said that the Ju- 
nior Bar was created for the ex- 
press purpose of fostering an inter- 
change of ideas relative to the du- 
ties, responsibilities and problems 
of the younger members of the le- 
gal profession. 

“Let me emphasize a personal be- 
lief which must have given birth 
to the Junior Bar Section—that ac- 
tive participation and continuing 
interest in the affairs of your state 
bar association are equally as much 





your responsibility as attorneys as 
is the vigorous and loyal represen- 
tation of the interests of your 
clients. ’’ 
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EVERYTHING for your RELAXATION 
Wide Sand Beach ®@ Pool ® Pier and Boat 
Dock @ Fishing Sailing ® Shuffleboard 
® Television @ Free Parking © Dining 
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F. E. ZIMMER & CO. 


Shorthand Reporters 
Service Throughout the State 


DEPOSITIONS — HEARINGS — TRIALS 


Notaries in Office 
Rooms available for taking testimony 
608 American Bank Building 
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Usufruct and Taxation... 
Continued from Page 226 
or depletion where applicable, is 
converted to a tax-free receipt of 
that value and capital gain as to 
any exeess received over that value. 
The vendee, however, can amortize 
the purchase price as an income 
tax deduction over the period of 
the usufruct*’, and to that extent 
obtains tax-free return of cost. 
Legally, at least as to termina- 
tion, usufructs are on the accrual 
basis with respect to income’*®, 
other than crops and eattle*®. Pre- 
sumably income tax reporting 
should be on the same basis”. 


Capital Gain or Loss 


The usufructuary is entitled to 
the “fruits, natural, cultivated, or 
civil, produced, during the exist- 
ence of the usufruct, by the things 
subject to it’®!. If the conclusion 
reached to the effect that the usu- 
fructuary of property subject to 
imperfect usufruct is required to 
account only for beginning value, 
gains on conversion of this prop- 
erty is his and he is taxed thereon. 
If the holding®? to the effect that 
gains on conversion of property 
subject to perfect usufruct must be 
accounted for to the naked owner 
is good law, tax on this gain is then 
his and it was there so held, even 


to the extent that he must pay this 
tax from his own funds. This find- 
ing was with respect to corporate 
stock and therefore has wide ap- 
plication. It is probably contrary 
to common practice, which is to 
pay the tax from the corpus — i.e., 
from the proceeds of the conver- 
sion. 

And it is apparently directly con- 
trary to the current Federal au- 
thority, which is that the usufruc- 
tuary is taxable as a fiduciary, in 
effect a trustee*®. And this pre- 
sumably conforms to the local com- 
mon practice above referred to. 

Ordinary corporate cash divi- 
dends are, of course, “fruits” and 
are the taxable income of the usu- 
fructuary. Dividends in the form 
of additional stock of the corpora- 
tion (and stock-splits) are not con- 
sidered income but merely a re- 
arrangement of principal®*, and are 
hence not taxable®®, except where 
in lieu of cash or property or divi- 
dends due on preferred stock®*. But 
under several provisions of the tax, 
distributions of cash or property 
are treated as taxable under capi- 
tal gains provisions®’. (And in the 
instance of a regulated investment 
company, the company may pay a 
capital gains tax for the investor, 
on reinvested gains, and he takes 
eredit accordingly on his personal 
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return without actually having re- 
ceived any distribution®*). 

This question of capital gain dis- 
tribution may well require analysis 
of each situation. Those considered 
as in partial or complete redemp- 
tion of stock are probably to be 
treated as previously discussed. 
Those which are from investment 
funds are more complicated. The 
basic question here may well be 
whether the property subject to 
the susfruct is the securities held 
by the fund, such that these dis- 
tributions represent gains from 
conversion of property so subject, 
or whether the property subject to 
the usufruct is the share certificate 
of the fund, such that these dis- 
tributions are in the nature of 
“fruits”, even though afforded cap- 
ital gain treatment by tax law. The 


latter would appear the more likely 
conclusion. 

Reference is recommended to a 
further current article®® on the sub- 
ject of tax problems inherent in the 
usufruct. 
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Chief Justice Honored... 


Continued from Page 241 





of this barrier — had the common 
objective of securing justice, which 
in its highest sense, has been de- 
fined as the ‘constant and perpetu- 
al wish to render to every man his 
rights’.” 

The Chief Justice said that a 
large part of his interest in the 
Junior Bar “stems from my faith 
in their ability to courageously 
carry out the role they must play 
in the future preservation of gov- 
ernment under written law and all 
that it means to a free people.” 
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Opinions... 
Continued from Page 232 

violate his client’s confidences, and further points out that such duties 
outlast the lawyer’s employment. Thus, X may not reveal to the Court, 
or to anyone else, the perjured testimony, without A’s express consent. 

X should advise A to reveal the perjured testimony to the Court, or 
to permit X to do so. If she refuses, X must decline to represent A fur- 
ther in the matter. If A will make a full revelation to the Court, the 
Committee sees no objection why X cannot continue to represent A. 
Opinion # 125 

The Committee considers the substance of the inquiry to be as follows: 

May two attorneys form a non-profit institute for the purpose 

of offering formalized courses of instruction in medicine and the 

physical sciences, charging a nominal fee, the proceeds of which 

would be used to defray the expenses incurred. 

The Committee is of the opinion that because of the many ramifica- 
tions and circumstances surrounding such a project, a complete determina- 
tion of which would be impossible prior to the constitution and actual 
operation of such an institute, the Committee may not approve such a 
project in advance. 

The Committee does point out, however, that if such an institute is 
to be held, it should ordinarily be held under the auspices of a recognized 
educational institution or professional organization. 

Neither such organization appears in the present instance. 


Opinion # 126 

The Committee considers that the substance of the inquiry is as fol- 
lows: 

Would the use of a meter stamped envelope, which stamp would 

include the imprint of a wiqged English Jurist, and which en- 

velope would include in the upper left-hand corner the name and 
return address of an attorney, constitute a violation of the Canons 

of Ethics of the Louisiana State Bar Association? 

This particular question has never before been posed to the Com- 
mittee. However, it is apparent that the question is governed by the 
provisions of Canon 27 which prohibits advertising or solicitation directly 
or indirectly. 

While this Committee has previously ruled, under the provisions of 
Canon 27, against the propriety of the use of automobile insignia indi- 
cating membership in the legal profession, it would appear that as a 
matter of degree or relativity there is a much less element of advertising 
or solicitation in the use of the envelope imprint than there would be in 
the use of an automobile insignia. 

The Committee is of the opinion that the use of a standardized and 
conservative imprint of the English Jurist wearing a wig would not be 
in technical violation of Canon 27. 

However, the Committee points out and takes into serious considera- 
tion that an imprint or reproduction of a picture of a wigged English 
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Jurist is not a symbol of the American legal system or the American ad- 
ministration of justice and, therefore, would not impress the viewer with 


the American legal system, but with another. Further, and equally im- 
portant is the conclusion of the Committee that this metered imprint is 
a “gimmick” to be used by the manufacturing and selling company in 
distributing its product to members of the legal profession, and for this 
Committee, this Association, or any member thereof, to lend even semi- 
official support to such an imprint, might be construed as constituting, 
at least by inference, an endorsement of that company’s products. 

This Committee is also mindful of the many previous rulings of this 
Committee, and of the rulings in other jurisdictions, requiring that under 
the terms, conditions and prohibitions of Canon 27, letterheads, envelopes 
and professional calling cards shall be dignified and conservative in 
nature, and any deviation from such conservatism or dignity may be con- 
strued as an invitation to special notice, and thus, at least by inference, 


constitute solicitation and/or advertisement. 


For the reasons assigned, the Committee is of the opinion that the 
use of a meter stamped imprint including the insignia of a wigged English 
Jurist, while not in technical violation of the Canons of Ethics of this 
Association, does not meet the high professional standards of conservatism 


and dignity required of members of the legal profession. 





Opinion # 127 


The Committee considers the substance of the inquiry to be as follows: 
May an actively practicing attorney, elected to the legislative 
governing authority of a city, or his firm, or members thereof, 
undertake representation of clients against agencies, boards or 
commissions created by either the City Charter, the State Constt- 
tution, or State Statutes, and over which such agencies, boards 
or commissions that legislative governing authority has no direct 


control insofar as policies or finances are concerned? 


The Committee is of the following opinion: 


The provisions of Canon 6, which prohibit the representation of con- 


flicting interests, are applicable in this instance. 


The inquiry states that there is “no direct control over their (the 


agencies, boards and commissions) policies or finances.” 


However, the 


Committee takes cognizance that there is much indirect control by the 
legislative governing authority over such independent agencies, boards 
and commissions, such as approval of appointment of members thereto, 
surveillance over such fiscal matters as budget and expenditures, ap- 
proval of bond issues, and responsibility to a certain extent for over-all 


coordination. 


Thus, an attorney elected to such a legislative governing authority 
and representing a client against such an agency, board or commission 
may well find himself in the position of approving or disapproving an 
appropriation for the payment of a liquidated claim against that agency, 
board or commission, procured by himself or his firm, or actually partici- 
pating in the formulation of policy in the defense of the law suit or the 


prosecution of the claim. 
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To be in such a position would absolutely preclude such an attorney 
from procuring the express consent of the parties concerned, in a situa- 
tion involving conflicting interests, as provided for by the Canon; on the 
other hand, this position in which the attorney finds himself would be in 
direct violation of the prohibitions of the Canon. 

It is therefore the conclusion of this Committee that an attorney may 
not enter into such representation as posed by the inquiry. 

The Committee, however, stipulates that the foregoing opinion is 
general in nature and is subject to modification under peculiar circum- 
stances, which must be extraordinary in nature. 


Opinion # 128 

The Committee considers the substance of the inquiry to be as follows: 

XYZ insurance company forwards a subrogation claim involving 

an automobile collision to its reqular attorney for suit with 

authorization from its insured requesting that the attorney also 

seek to collect the deductible amount on behalf of the insured. 

Examination of the file by the attorney reveals that the insured 

has (or may very likely have) a personal injury claim growing 

out of the same accident. 

The Committee concludes as follows: 

The Canon applicable to the question is Canon 27 of the Canons of 
Ethics of this Association which prohibits solicitation by any device what- 
soever. Thus an approach to the insured, regardless of which form such 
approach may take, is always suspect of a breach of this Canon. 

However, there weighs heavily upon the legal profession the obliga- 
tion and the duty to protect the lay person who may not only be ignorant 
of the conditions of his contract of insurance, but of the results of pro- 
cedural and substantive law. Among the foremost of these considerations 
is the question raised many times of splitting a cause of action where only 
one part of the whole claim is sought in judgment. 

Thus it becomes incumbent upon the attorney representing the in- 
suring company to take all steps necessary to protect: a lay person, not 
only as a lay person, but also as the insured. 

In view of the above considerations, the Committee is of the opinion 
that the attorney may properly only advise the insured of the rights of 
the insurance company and of the insured; that the attorney for the in- 
surance company may fairly explain to the insured his right to have his 
own attorney represent him in his portion of the claim. This latter con- 
sideration assumes particular proportion when the claim of the insured 
involves not only a deductible amount, but personal injuries. 

The advice to the insured as to his rights, and as to the representa- 
tion by the insurance company by the attorney so informing the insured, 
should at all times remain on an extremely high professional basis, avoid- 
ing at all times the merest suspicion of solicitation, and any explanation 
of the situation given by the insurance company’s attorney must also 
adhere to the same high professional standards and high standards of 
fair play. 
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